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THE RIGHT OF A FRATERNAL BENEFIT 
ASSOCIATION TO RE-RATE ITS MEM- 
BERS, A LAW OF NECESSITY. 

No legislature ever intended, or in the 
rightful exercise of legislation could intend, 
that any corporation it creates, directly or 
mediately, should have implanted in its 
charter the seeds of its destruction. It 1s 
upon this idea, that we have, in 70 Cent. 
I.. J. 273, and in 71 Cent. L. J. 129, taken 
the position, that all courts, which denied 
to fraternal benefit associations the right to 
readjust their rates whenever necessary to 
were 
proceeding in the teeth of legislative policy. 
This subject is such an important one to 
thousands upon thousands of people scat- 
tered among the various sovereignties of 
our country, that we have endeavored in 
various allusions to prevent its being over- 
looked, We have pointed out, that, while 
uniformity in statute and decision is desir- 
able for commercial and other reasons, 
with respect to other subjects, it is vitally 
necessary for the success of fraternal in- 
surance. Indeed, it would seem that though 
states may desire to meet the reasonable 
demands of citizens in the creation or rec- 
ognition of corporations for the conduct of 
fraternal insurance, they show themselves 
negligent in effort to protect the welfare 
of those citizens in not guarding them 
against the evil effects of contrariety in the 
rule of right in their contractual relations 
with other: citizens, 


equalize burdens among members, 


Because we think we have long discerned 
the destructive vice of the rule, that denies 
the power to rerate when equality of right 
and obligation among members demands 
readjustment, we welcome such a discus- 
sion and decision as appear in a late case 
decided by the Texas Court of Civil Ap- 
peals. See Supreme Ruling of Fraternal 
Mystic Circle v. Ericson, 131 S. W. 92. 

In this discussion there is reference made 





to a great abundance of decision for and 
against the right to rerate under clauses 
that a member is to be bound by such laws 
and rules as exist or as they may be amend- 
ed, and the contention of courts which take 
the view, that the right to amend does not 
include the right to abrogate in any essen- 
tial respect the contract between the asso- 
ciation and a member is noticed. 

The reasoning of the Texas court, how- 
ever, suggests, that the contract itself em- 
braces such right of amendment and that 
such a clause is more éx abundante cautela 
than as really needed. 

Here is what the court says: “As the in- 
sured, the member has the right to demand 
that the association pay the beneficiaries 
named in the certificate the amount therein 
specified, and, in consenting to be governed 
by the by-laws of the association, which 
might thereafter be enacted, it is not’ pre- 
sumed that he intended to agree that the 
association might in this manner relieve it- 
self of the obligation to pay as it had con- 
tracted to do, But as the promise to pay 
the beneficiary is binding upon the associa- 
tion, it ought to make adequate provision 
to obtain the means of payment, And as 
the members of the association. are the as- 
sociation in this sense, they ought to be 
bound by their agreement to allow such 
changes to be made in the by-laws as shall 
be found necessary to make such provision. 
As the insurer, he contracts that the cer- 
tificates of all the other members shall be 
paid, and agrees in advance to such changes 
in the by-laws as are necessary, to meet 
such payments, such payments as he knew 
at the time he joined could be met only 
by the assessment of adequate rates upon 
himself and all other members. * * * 
The right of a mutual fraternal association 
to increase its rates of assessment, when 
the same becomes necessary to preserve its 
existence, may be likened to the law of self- 
defense, which Blackstone says may justly 
be called the primary law of nature, * * * 
A member of such an association has no 
vested right to have his fellow-members 
continue to carry his insurance at a loss to 
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them while he refuses to bear his part of 
the burden in making preparation to pay 
their policies at maturity.” 


This reasoning appears to us incontest- 
able. It points out with admirable force 
the scope of the limitation of the amend- 
ment clause in applications for insurance 
and in benefit certificates thereunder. Op- 
posing courts have said it refers both to 
the direct obligation of the association to 
pay a certain amount and the obligation 
that the rate of assessment is also fixed. 


The Texas court says the amount to be 
paid cannot be affected by the right of the 
amendment, but, in effect, the mention of 
a rate is merely incidental, as that is regu- 
lated by the law of the member’s obliga- 
tion expressed, tentatively, in the rules and 
regulations of the association. The mem- 
ber becomes entitled to a fixed amount by 
complying with the laws of the association. 
But the basic law of them all is that each 
member is to do his part, bear his proper 
burden, as a co-insurer. The court very 
forcibly expresses this idea in saying: “A 
member * * * has no vested right to have 
his fellow-members continue to carry his 
insurance at a loss to them.” But when he 
claims that he has a vested right in a lower 
rate than is equal between him and his fel- 
low-members, he does put them to an elec- 
tion either to carry him or abandon the in- 
surance they have. 


If, therefore, a member, who, with all 
others, is a co-insurer, has a right to insist 
on a lower rate than he ought to pay in a 
scheme of equality of burden, there is an 
injustice, which has in it the potentiality 
of disintegration—indeed, there is not only 
potentiality of, but the tendency to, disin- 
tegration. It is plain injustice, and when 
we consider, that it is a kind of injustice, 
that is as certain to have effect as the lapse 
of time brings about varying ratios in re- 
lated things, it is to impeach the essential 
honesty of any law authorizing the creation 
of fraternal associations, if the right to 
continue equality among co-insurers is not 
deemed to be intended. 





We commend this Texas decision both 
for its thorough review of the conflicting 
cases on the subject it treats, and for the 
clear distinction it enforces in what is out- 
side of the reach of the right of amend- 
ment from what is within. The opin- 
ion is a fit successor to that of Chief Jus- 
tice Knowlton of the Supreme Judicial 
Court of Massachusetts, upon which we 
commented in 70 Cent. L,. J. 273. 








NOTES OF IMPORTANT DECISIONS 





WILLS—MISDESCRIPTION AS BEING' OR 
NOT WITHIN: THE RULE GOVERNING 
LATENT AMBIGUITY.—We find the Supreme 
Court of Illinois standing, negatively, four to 
three upon the proposition wheiner a devise 
of the West % and the East of “N. W.” % 
of Section 12 and the “Northwest” %4 of Sec- 
tion 9 took effect, where the testator owned no 
such lands but did own the “N. E.” 4% of Sec- 
tion 12 and the “Southwest” %4 of Section 9. 
(Graves v. Rose 92 N. E. 601.) 

The majority opinion confines its discussion 
of cases to those of Illinois entirely and the 
dissenting opinion almost entirely, the only 
exception being the famous case of Patch v. 
White, 117 U. S. 210. 

In this latter case the misdescription con- 
sisted in reversing the number of lot and 
block, as for example where testator owns lot 
5 in block 6 and the will reads lot 6 in block 
5, which latter lot he does not own. 

Justice Brewer referred to a confusion in 
the mind as to such things well known some- 
times to exist and he stated as a principle that: 
“It is settled doctrine that a latent ambiguity 
may arise upon a will either when it names a 
person as the object of a gift or a thing as 
the subject of it and there are two persons or 
two things that answer such name or descrip- 
tion; or, secondly, it may arise when the will 
contains a misdescription of the object or sub- 
ject, as where there is no such person or 
thing in existence, or, if in existence, the 
person is not the one intended or the thing 
does not belong to the testator. The first 
kind of ambiguity * * * may be removed by 
any evidence that will have that effect—either 
circumstances or declarations of the testator. 
(Jarman on Wills, 370: Hawkins on Wills, 9, 
10.) When it consists of a misdescription, 
as before stated, if the misdescription can be 
struck out and enough remains in the will to 
identify the person or thing, the court will 
deal with it in that way; or, if it is an obvi- 
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ous mistake will read it as if corrected.” The 
error here must come under the last clause of 
the second class of ambiguities and seems 
certainly covered by the ruling in Patch v. 
White supra, but it does not really seem an 
ambiguity, but a mere mistake. Nevertheless 
when we are able to arrive at a definite con- 
clusion that it is a mistake in the taking of 
certain words of description for other words, 
it would seem that the right to declare a mis- 
take includes the right to correct it. 

The only thing courts should be careful 
about is that the mistake and its correction 
should both be obvious. We believe Patch v. 
White has been considered generally to have 
been properly decided; but if it was, the mi- 
nority in the principal case were right and 
the majority, wrong. 





BANKRUPTCY—COSTS RECOVERED BY 
SUCCESSFUL DEFENDANT IN MALICIOUS 
INJURY SUIT RELEASED BY DISCHARGE. 
—The Supreme Court of South Dakota consid- 
ers that it may well be conceded that the en- 
tire recovery by plaintiff in a malicious injury 
suit, including his costs, is not released by de- 
fendant’s discharge in bankruptcy under 
Subd. 2 of Section 17a of the bankruptcy act, 
but says: “It does not follow * * * that a judg- 
ment for costs awarded the defendant” in such 
a suit is a liability for a wilfull and malicious 
injury to the person or property” partakes of 
the nature of that suit, so as to survive bank- 
ruptey of the unsuccessful plaintiff. Drake v. 
Vernon, 128 N. W. 317. 

The court says: “So far as the plaintiff is 
concerned in an action for such an injury, his 
expenditures in the way of costs are render- 
ed necessary and occasioned directly by the 
‘wilful and malicious injury,’ redress for which 
he is compelled to seek by an action in the 
courts. Henee the cost element in a judg- 
ment for plaintiff, successful in such an action, 
partakes of the nature of the action, in 
that it is a direct result of the very injury 
itself. But to hold that a judgment awarded 
defendant for costs in such an action par- 
takes of the nature of the plaintiff’s cause of 
action, when the very right to the judgment 
for costs is created by and founded wholly 
upon statute, and not in any sense upon a wil- 
ful or malicious injury to the person or prop- 
erty of the defendant in the action, would, it 
seems to us, be little short of an amendment 
to the bankruptcy law by judicial legislation.” 

It seems to us it is something of an expan- 
sive construction to allow even for costs re- 
covered by a plaintiff to form a part of his 
judgment, unreleased by discharge in bank- 
ruptey. Certainly there seems little reason for 
carrying that over to a case where by the 





judgment oa court wilful or malicious injury 
has been found not to exist at all. The defen- 
dant certainly stands to such a suit like he 
would to any other, and so:«dt appears to us 
does the plaintiff. It does not add to the in- 
jury that it is defended against and there- 
fore a defendant commits no additional wilful 
or malicious injury upon plaintiff by causing 
him to incur costs. He incurs costs contractu- 
aliy and reimburses himself by their becoming 
a liability against another in tort, if they sur- 
vive bankruptcy. 





JURISDICTION — FEDERAL RESERVA- 
TIONS AS TWILIGHT ZONES IN CRIMINAL 
LAW.—The new chief justice has disposed of 
the Panama libel prosecution so simply and con- 
clusively that his solution is like the demon- 
stration Columbus gave to the carping cour- 
tiers when he made the egg stand on end. 
And, yet, in all the elaboration in argument 
and decision which preceded it, the purpose of 
the federal statute, as determining its applica- 
tion or not to a given state of facts, seems 
not to have been discussed. 

In effect, the chief justice says all theorizing 
about freedom of the press and the federal 
government taking advantage of reservations 
for governmental purposes to set up within 
each state an imperium in imperio was but a 
sort of aeroplaning with “castles in the air.” 
The superstructures having no base in law, 
the supposition of law was punctured, and they 
dissolved out of the fog of literalness before 
the sunlight of construction found in the max- 
im—the old law, the mischief and the rem- 
edy. 

When we reflect over the strenuous militan- 
cy of a chief executive in matters judicial, we 
can see the boot and spur which seemed to 
make of the department of justice a puppet of 
his personal desire. It has been complained 
of the federal judiciary—especially its subordi- 
nate courts—that they have encroached on the 
prerogatives of the state courts in their inde- 
pendent interpretation of state law, while casu- 
ally administering it at the instance of non- 
citizens and non-residents. But we scarcely 
think the course that judiciary has taken is so 
much subject to criticism as the spirit of this 
abortive step, though the principle at bottom 
is the same. : 

In the one case the constitution says the 
federal judiciary shall, if a foreigner or non- 
resident invokes it, see he gets justice unin- 
fluenced by environment. This the states spe- 
cifically assented to. It is mere misconstruc- 
tion of the duty devolved on it for it to inter- 
pret state law for itself, if the constitution 
otherwise intended. 

But when the government desires for admin- 
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istrative purposes a reservation within state 
lines, all that should be supposed to devolve 
on it is that order and peace and respect for 
state law should there be by the government 
enforced as scrupulously and by the same 
sort of law as in surrounding territory. 

To suppose that our government should de- 
sire anything else is to suppose, that it was 
by clandestine methods trying for a foothold 
whereby state law might be flouted and that 
it could, if it desired, put burdens and create 
penalties and crimes upon citizens in a state, 
which the state conceived contrary not only 
to its policy but its very autonomy. 

We can conceive the state’s requesting con- 
gress not to permit government reservations 
to be lawless land within borders controlled 
by law. We find it utterly opposed to every 
principle of harmonious co-operation in our 
complex system for this to be so. 

Perhaps there is another suggestion to be 
here adverted to, which is only optimistic in 
nature on the theory that to realize where 
we stand is the best way to see whether we 
should remain or advance or recede. That 
suggestion is that the federal executive de- 
partment—at least at the time this prosecution 
was begun—showed either that it distrusted 
states in the prosecution of an alleged of- 
fense where aspersion was cast on its chief 
executive or it looked to its own judiciary as 
the supine servant of its will. 

As to this the sadness of the suggestion is, 
that the executive department could entertain 
such thoughts—the optimism is in the credit 
with which every federal judge who has been 
appealed to emerged from the test. Now con- 
gress should clear its skirts of all suspicion 
by no longer suffering federal statutory courts 
to administer any other law as state law 
than that upon which state courts place their 
imprimatur. 





REPLEVIN—GATHERING FRUIT FROM 
TREES BY MEANS OF A WRIT FOR PER- 
SONAL PROPERTY.—Though it be true that 
fruits, whether naturales or industriales may 
be part of the realty until plucked, yet it also 
seems that, like fixtures, they may according 
to contractual intent be changed to personalty 
before they are plucked. This is seen in con- 
tracts of sale of crops of apples, oranges or 
peaches, with the purchaser to gather same 
and account for quantity. 

This kind of contract in reference to a crop 
of oranges was held by the Supreme Court of 
Florida to give to the purchaser a plain and 
adequate remedy at law, by replevin, so as to 
make demurrable a bill for injunction against 
the seller, who refused to allow the purchaser 
to enter on his premises to gather the pur- 





chased crop from. the trees. Simmons v. Wil- 
liford, 53 So. 452. 

The court said: “The oranges may be re- 
garded as personal chattels and an unlawful 
detention of the possession thereof by the sell- 
er may be adequately remedied by the statu- 
tory action of replevin.” 

There seems no reason to distinguish such 
a situation from that of taking by replevin a 
growing crop of corn, and this seems to have 
been ruled. Courts, we believe, have differed 
some little in fixtures cases, but this only re- 
lated to severance in the execution of the 
writ, possibly being injurious to the freehold, 
an objection which could not be urged as to 
fruits, which grow to fall or be plucked. 








CONSTITUTIONALITY OF THE 
RULE EXCLUDING ATHEISTS AS 
WITNESSES. 


A Michigan lawyer, moved by Provi- 
dence or some less mysterious power to 
take up his abode in a sister state, would 
naturally consider what his status would 
be in his own domicile before forsaking 
his old one. Should he neglect this precau- 
tion from an overweening confidence , in 
the Constitution of the United States, be- 
lieving that it would protect him in life, 
liberty and property, and that it forbade 
any state to deny any person within its 
jurisdiction the equal protection of the 
laws, he might learn to his cost, that, in 
spite of a much vaunted religious liberty, 
and “equality before the law,’ the courts 
of his new domicile might admit him to 
practice, as a lawyer, but brand him as 
incompetent to give evidence as a witness. 
This ridiculous paradox is one of the many 
proofs of the tenacious conservatism with 
which the law clings “to some ancient saw.” 
The courts of Alabama, Arkansas, Mary- 
land, New Jersey, North Carolina, South 
Carolina, Pennsylvania, and New Hamp- 
shire, like the mob that put to death that 
most Christian mariyr, Polycarp, under- 
take to mark a man as an atheist, and hav- 
ing so marked him, deny a plaintiff the 
privilege of proving facts of which the 
“atheist” alone has knowledge. Why is 
it that this remnant of heathenism and bar- 
barism still survives? What is an athe- 
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ist? The courts of these states must sure- 
ly have some test by which they brand a 
man as unfit to give evidence in a court. 
Not that any man should object to be 
classed as an atheist, if he is thereby ranked 
with such men as Polycarp and Socrates; 
but when the courts close the door against 
truth and decide causes upon a partial view 
of the facts, it is the litigant who is in- 
jured, and the state that injures him by 
clinging to this ancient superstition loses 
the respect of its best citizens. Intelligent 
persons who have given the matter any 
thought at all, know that it is impossible 
to make any proof of a man’s ontological 


beliefs without calling him as a witness. 


The man who really has any belief on such 
questions has arrived at such belief by the 
exercise of his mental faculties; and it is 
impossible ‘that any one save himself should 
know whether ‘he has ever gone through 
the mental processes essential to any be- 
lief that is not founded purely on hearsay 
evidence; or whether he has had that 
passive receptivity of mind essential to a 
belief which has no other support than hear- 
say. By what means, then, do these courts 
brand a man as an atheist? What is the 
distinguishing mark of this brand? It is 
related that as “Polycarp stood in the am- 
phitheater at Smyrna just before his mar- 
tyrdom, with the heathen multitude around 
crying out against him as an atheistical in- 
novator, the Roman proconsul, pitying his 
great age, begged him to pronounce the for- 
mulas which expressed adherence to the 
popular religion and abhorrence of Chris- 
tianity. ‘Swear,’ said he, ‘by the fortune 
of Cesar; cry: Away with the atheists!’ 
Whereupon Polycarp, says the letter of the 
Church of Smyrna, which relates his mar- 
tyrdom, looking round with a severe coun- 
tenance upon the heathen clamorers who 
filled the amphitheater, pointed to these 
with his hand, and with a groan, and cast- 
ing up his eyes to heaven, cried: ‘Away 
with the Atheists.’ This did not give satis- 
faction and Polycarp was burnt. Yet so 
completely has the so-called atheism of 
Polycarp prevailed that we are almost puz- 
zled at finding it called atheism by the pop- 





ular religion of its own day, by the wor- 
shippers of Jupiter and Cybele, of Rome 
and the fortune of Cesar. On the other 
hand, Polycarp’s retort upon these worship- 
pers, his flinging back upon their religion 
the name of atheism, seems to us the 
most natural thing in the world. And so 
most certainly will it be with the popular 
religion in our own day.’—Matthew Ar- 
nold, God and the Bible, p. 1, 2. 

Again we put the question? Whai 
is atheism? Is it acceptance or denial 
ofa single proposition, or a series of 
propositions? Is it belief or disbelief 
in a_ theological or philosophical sys- 
tem? What is the nature of the mat- 
ter upon which the court passes judg- 
ment? Is it not the mental attitude of 
the man charged with atheism? Let us 
make sure at least of this point. The judg- 
ment will involve a decision that man is 
or is not an atheist. The point to decide 
is surely not merely a question of verbal 
expression. The verbal expressions of the 
man charged with atheism may easily be 
proven by those who have heard him utter 
them, Other persons may have heard him 
say that he did not believe in a God. Will 
their testimony upon this point prove that 
he is an atheist? If so, then the inquiry 
relates merely to what verbal utterances the 
man has given vent. But surely this is not 
the point is issue when determining wheth- 
er a man is or is not an atheist. His verbal 
utterances may tend to prove his attitude 
of mind and may thus be relevant to the 
issue, but they are not themselves the sub- 
ject of inquiry. 

It being granted then, that the subject 
of inquiry, the point in issue, is the so- 
called atheist’s attitude of mind, let our 
next step be to determine the time to which 
the inquiry relates. Does it relate to some 
time in the past, or to the time when the 
witness is sworn? Manifestly the attitude 
of the witness’s mind at the time when he 
is sworn and testifies is alone important. 
It is not what the witness has been, but 
what he is, that is in issue. 

If then the mental attitude of the witness 
at the time when it is proposed to swear 
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him, is in issue, how can that fact be pro- 
ven? ‘What is the best evidence of that 
fact? If the mind of the witness could be 
photographed and every delicate shade of 
his inner consciousness laid bare his inter- 
rogation might be dispensed with. For- 
tunately, however, the despicable arts by 
which the privacy of individuals is laid 
bare before the world have not yet ac- 
complished the photography of the mind. 
But it is competent in the jurisdictions 
mentioned to go as far as possible in that 
direction, and to that end adopt the in- 
quisitorial methods of the Middle Ages. 
For one interrogated as to his so-called 
atheism, has he not the privilege of refusing 
to answer. The mysteries of his conscious- 
ness, which he himself cannot comprehend, 
the subtle feelings which sweep over his 
soul when he attempts to contemplate those 
mysteries, and the mysteries of the external 
universe, are legitimate subjects of 
quiry in open court. The witness may be 
compelled to disclose such feelings, pro- 
vided the judge has sufficient understand- 
ing of the so-called atheist mind to pro- 
pound intelligent questions upon such a 


subject. If the witness refuses to answer. | 


fine and imprisonment are the penalties the 
judge can inflict. It is not, of course, like- 
ly that the judge would do more than in- 
quire into the mental attitude of the wit- 
ness towards the current beliefs of a ma- 
terial hell and heaven and the God of the 
modern sects and creeds. For a judge who 
would not assert the principles of the 
United States Constitution to protect a 
witness against the outrageous farce of 
pretending to test his competency by in- 
quiring into his religious sentiments, would 
probably not understand that religion is 
not dependent upon current creeds or for- 
malism. A man who professed disbelief 
in the material hell and heaven and the 
God of modern creeds, would no doubt be 
marked as an atheist by such a judge, and 
excluded as a witness for a litigant. By 
examining the so-called atheist, the judge 
has adhered to the rule of evidence which 
requires him to prove a fact by the best 
evidence. But now note that the conclu- 


in- | 





sion of the judge upon the question of 
atheism depends upon the veracity of him 
against whom atheism is charged. If he 
lies and professes a belief in the current 
creeds, he is by virtue of his falsehood de- 
clared to be a competent witness. It is 
only when he tells the truth, and acknowl- 
edges his disbelief in these creeds that he 
is held incompetent. The rule of law as 
it works out in practice, may therefore be 
stated thus: All atheists who will lie and 
profess a creed which they do not believe 
are competent to give evidence in a court 
of law; but atheists who refuse to lie and 
who will not pretend to believe the current 
creeds are incompetent as witnesses, and 
may be excluded. 

The supposed reason upon which this 
rule originally rested was that an oath 
could have no binding force upon the con- 
science of an atheist, and he would there- 
fore be ynder no sanction to tell the truth. 
Upon this John Stewart Mill remarks: 
“The rule and the theory it implies are 
hardly less insulting to believers than to 
infidels. For if he who does not believe 
in a future state necessarily lies, it follows 
that they who do believe are only prevent- 
ed from lying, if prevented they are, by 
the fear of hell. We will not do the au- 
thors and abettors of the rule the injury 
of supposing that the conception they have 
formed of Christian virtue is drawn from 
their own consciousness.” Essay on Liber- 
ty, p. 53- 

We no not find that the power of the 
states to adopt the rule either through its 
courts, by following the common law, or 
by express legislation, has ever been tested. 
But that such power was taken from them 
by the Fourteenth Amendment of the 
United States Constitution, there can be 
little doubt. Previous to the adoption of 
that amendment the Judiciary Act, No. 34, 
had provided that the laws of the states 
with certain specified exceptions should 
govern the practice of the federal courts 
in trials at common law, the law of the 
state where the federal trial was held be- 
ing applied in each case. Pursuant to this 
provision, the federal courts recognized and 
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applied the local rule with respect to athe- 
ists in several cases.'. But the Fourteenth 
amendment was not adopted until 1868, and 
these cases all arose prior to that time. 
The interference with personal liberty in- 
volved in excluding a man from the wit- 
ness stand when valuable rights may de- 
pend upon his testimony is manifest. The 
person thus exciuded is barred from all 
legal redress if he be the sole witness to 
the injury for which redress is sought. In 
such cases he suffers the penalty of outlaw- 
ry. He “may be robbed or assaulted with im- 
punity if no one but himself or others of 
similar opinions be present.” It would be 
ridiculous then to say that a person so 
treated was not denied the “equal protec- 
tion of the laws.” In such cases he is re- 
fused any protection whatever, and it is 
difficult to conceive a grosser violation of 
that clause which forbids any state to 
“deny to any person within its jurisdiction 
the equal protection of the laws.” But 
nearly all the state constitutions contained 
provisions of this character long before the 
Fourteenth Amendment to the United 
States Constitution was adopted. And 
indeed the Fifth Amendment, although not 
a limitation upon the power of the states 
was binding upon. the federal courts from 
the time of its adoption, which was before 
the close of the year 1791, and this amend- 
ment contains the same personal liberty 
clause as the Fourteenth, viz, that no per- 
son shall be deprived of life, liberty or 
property, without due process of law, al- 
though it does not contain the equal pro- 
tection clause, viz, that no state shall deny 
to any person the equal protection of the 
laws. To have applied the Fifth Amend- 
ment in the federal courts to the protection 
of so-called atheists-when their rights were 
threatened by the rule excluding them as 
witnesses would not certainly have involved 
any far-fetched construction of that amend- 
ment. ‘This is the more evident when we 


(1) United States y. Cranch. 5 Cranch, C. C. 
38. Decided in 1836. United States v. Ken- 
nedy, 3 McLean, 175. Decided in 1843. The 
Merrimac, 1 Ben. 490. Decided 1867. Wake- 
field v. Ross, 5 Mason 18. Decided 1827. Note 
State v. Washington, 42 L. R. A. 566: 





read that amendment in connection with 
the first, which was adopted at the same 
time. Indeed, the first ten amendments 
should be studied together, as they were 
all proposed and adoptec’ together, and 
with the one general object of protecting 
individual rights against the power of gov- 
ernment. The first amendment was de- 
signed expressly to guard religious liberty, 
and reads as follows: “Congress shall 
make no law respecting an establishment of 
religion, or prohibiting the free exercise 
thereof; or abridging the freedom of 
speech, or of the press; or the right of 
the people peaceably to assemble, and to 
petition the government for a redress of 
grievances.” It seems strange that in the 
light of these constitutional provisions, dis- 
abilities, barring one from the protection of 
the law, should ever have been permitted 
in a country whose free institutions are 
ing of these constitutional provisions upon 
the right of an atheist to give evidence nev- 
er seems to have been fully discussed. In 
one case® the court observed “that it was 
not customary in modern practice to per- 
mit an inquiry into a man’s peculiarity of 
religious belief, ‘not because the inquiry 
might tend to disgrace him, but because 
it would be personal scrutiny into the state 
of his faith and conscience, contrary to the 
spirit of our institutions. N. H. Bill of 
Rights, arts. 4, 5; U. S. Const., First 
Amendment.’” This would seem*® to be 
the only case in which the application of the 
United States Constitution, as affecting the 
common-law disabilities of atheists, was 
even suggested. The reason for this has 
probably been a want of consideration of 
the subject. The familiar rule that stat- 
utes in derogation of the common law are 
strictly construed, has been applied to con- 
stitutional provisions, and as the disquali- 
fication of atheists was a common-law dis- 
ability, counsel may have been deterred by 
this rule from a full consideration of the 


(2) Free v. Buckingham, 59 N. H. 219. Note 
to 42 LL R. A. 561. 

(3) In writing this article we have not had 
access. to a complete or an extensive library, 
but what seems to be a very full summary 
of the cases is given in a note to State v. 
Washington, (La.) 42 L. R. A. 553. 
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question in the’ few cases where it arose 
in the federal courts. It may have been 
assumed that the “Bill of Rights” (the first 
ten amendments), was not intended to af- 
fect common-law rules as to mere matters 
of procedure. And doubtless this is true. 
But a rule which operates to deny one all 
legal redress, which has the effect of out- 
lawry, cannot be regarded as a mere rule 
of procedure; and when we come to trace 
back the origin of the rule it seems to be 
but an incident to the status of a heretic 
or an apostate. We are told by Blackstone 
that heresy and apostacy were common-law 
offenses.*. Speaking of apostacy, he says: 
‘The belief in a future state, of rewards 
and punishments, the entertaining just 
ideas of the moral attributes of the Su- 
preme Being, and a firm persuasion that he 
superintends, and will finally compensate 
every action in human life, (all which are 
clearly revealed in the doctrines and for- 
cibly inculeated by the precepts of our Sa- 
viour Christ), these are the grand foun- 
dation of all judicial oaths; which call God 
to witness the truth of those facts, which 
perhaps may be only known to him, and 
the party attesting; all moral evidence, 
therefore, all confidence in human veracity, 
must be weakened by apostacy, and over- 
thrown by total infidelity. Wherefore all 
affronts to Christianity, or endeavors to 
depreciate its efficacy, in those who have 
once professed it, are highly deserving of 
censure. But yet, the loss of life is a 
heavier penalty than the offense, taken in 
a civil light deserves: * * * * * * 
This punishment, therefore, has long ago 
become obsolete, and the offense of apos- 
tacy was for a long time the object only 
of the ecclesiastical courts. But about 
the close of the last century, the civil 
liberties to which we were then re- 
stored, being used as a cloak of 
maliciousness and the most horrid doc- 
trines subversive of all religion being 
publically avowed, both in discourse and 
writings, it was thought necessary again 
for the civil power to interpose, by not ad- 


(4, 4 B. Com. 43, 46, 47. 





mitting those miscreants to the privileges 
of society, who maintained such principles 
as destroyed all moral obligation. To this 
end it was enacted by statute g and Io, 
Wm. III, c. 32, that if any person educated 
in or having made profession of the Chris- 
tian religion, shall, by writing, printing, 
teaching or advised speaking, deny the 
Christian religion to be true, or the holy 
scriptures to be of divine authority, he shall 
upon the first offense, be rendered incap- 
able to hold any office or place of trust ; and 
for the second be rendered incapable of 
bringing any action, being guardian, execu- 
tor, legatee, or purchaser of lands, and shall 
suffer three years’ imprisonment without 
bail.” These penalties were made appli- 
cable to Unitarians by the same statute. 
Such, then, was the law of England at the 
time of the recognition of American Inde- 
pendence.* Such was the common law of 
the various states at the time when they 
declared their independence.* 

No one could pretend that the provisions 
of the federal constitution, which we have 
referred to, viz, the First, Fifth and Four- 
teenth Amendments, are not in spirit, whol- 
ly inconsistent with the common law of 
the colonies, as we have quoted it, upon 
the subjects of heresy and apostacy. ‘The 
common law provisions (statutory provi- 
sions of England) would have been wholly 
void if enacted by Congress after the adop- 
tion of the Constitution. Nor can we doubt 
that if such provisions had existed as part 
of the common law of the nation they 
would have been annulled by the adoption 


(5) This statute seems to have continued 
in full force until the enactment of 53 Geo. III, 
c, 160; by which it was repealed so far as it 
affected Unitarians. 4 Bl. Com., p. 50. Note 
by Cooley. P 

(6) It is generally said that our ancestors 
brought the common law with them when set- 
tling in America, and this usually is regarded 
as meaning the common law as modified by 
statute. Many of the states have expressly 
adopted the common law of England as modi- 
fied by English statutes up to a certain date. 
Other states have expressly repealed all Eng- 
lish statutes. See on this subject cases col- 
lected in note to McKennon v. Winn, 22 L. R. 
A. 501. It will be seen that the effect of ex- 
press adoption or express repeal is not con- 
strued uniformly by the various states. This 
is owing partly to the fact that the newer 
states were never English colonies. 
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of the Constitution. for, of what avail 
would it be to forbid Congress to 
make laws prohibiting the free exercise 
of religion ; to enjoin the equal enforcement 
of the laws, and respect for life, liberty 
and property, if laws which already gross- 
ly violated these constitutional provisions 
were permitted to stand as part of the com- 
mon law? And if a law of the United 
States outlawing a man, for denying the 
truth of the Christian religion would be 
held void by the federal courts, it is equally 
clear that under the Fourteenth Amend- 
iment, a state law having that effect would 
be held void. There is now, of course, no 
attempt made to enforce the complete out- 
lawry against atheists, which the law per- 
mitted at the time of the revolution. The 
attempt is confined to that partial outlawry 
which is perpetuated under the cloak of a 
rule of evidence. This partial outlawry 
is none the less an infringement of a sub- 
stantive right; it is none the less an unjust 
(liscrimination against a class of persons 
because imposed incidentally, and it is dif- 
ficult to understand why ‘it has escaped the 
ban of constitutional prohibition. 


* great philosopher,’ writing on Liberty, 
more than fifty years ago called attention 
to a case where a foreigner* was denied 
redress against a thief in a London police 
court because of so-called atheism. But it 
was reserved for the Supreme Court of an 
American state to apply this rule against 
a child prosecuting for the crime of rape. 
In the year 1897, the Supreme Court of 
leuisiana® set aside a sentence based on a 
verdict of guilty rendered by twelve men 
because the trial judge permitted a_ girl 
who had no knowledge of God, had “never 
heard of the devil or the bad man, or what 
would become of her if she told a lie” to 
testify against the man whom it was claim- 
ed had raped her. This child was only 
seven years of age, and was a mulattress. 
Rut how many of the most enlightened 
women in the state would, if interrogated, 
he obliged to admit that they had no knowl- 


(7) John Stewart Mill. 
(8) Baron de Gleichen, in 1857. 
(9) State vy. Washington, 42 L. R. A. 558. 





edge of God or of the devil, and as for 
knowing what would become of them if 
they told a lie ? 





W. A. Courts. 
Sault Ste. Marie, Mich. 








CRIMINAL LAW—MAILABLE MATTER. 


WARREN v. UNITED STATES OF AMERICA. 
U. 8. Cireuit Court of Appeals, Eighth Cir- 
cuit, November 21, 1910. 





In Error to the District Court of the United 
States for the District of Kansas. 


Before Hook and Adams, Circuit Judges, and 
Reed, District Judge. 


HOOK, C. J.: The plaintiff in error was in- 
dicted for depositing in’ the postoffice of the 
United States at Girard, Kansas, for mailing 
non-mailable matter contrary to the act of 
September 26, 1888 (25 Stat. 496). Among 
other things the act prohibits the deposit for 
mailing of all matter, otherwise mailable, upon 
the envelope or outside cover or wrapper of 
which is written, printed or otherwise impress- 
ed any language of a scurrilous, defamatory 
or threatening character, or calculated ‘by the 
terms or manner or style of display and ob- 
viously intended to reflect injuriously upon the 
character or conduct of another. The en- 
velope described in the indictment was prop- 
erly stamped and addressed to another, but 
on its face there was printed in large red 
characters the following: “$1,000 Reward 
will be paid to any person who kidnaps ex- 
Gov. Taylor and returns him to Kentucky 
authorities.” The indictment also charged 
that the words so printed were of a scurrilous, 
defamatory and threatening character and 
were calculated and obviously intended to re- 
flect injuriously upon the character and con- 
duct of William S. Taylor, a former governor 
of the state of Kentucky. There was a ver- 
dict of guilty as charged, the sentence fol- 
lowed. 

When the case arose in this court the ac- 
cused appeared in his own behalf, dispensed 
with counsel who had filed a brief, asserted 
his right to use the mails in the way described 
in the indictment, and said the only question 
he desired considered was whether the print- 
ed indorsement on the envelope could make 
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his conduct a public offense. But aside from 
this concession and examination of the record 
and briefs, discloses no other question that 
requires consideration. The other objections 
to the indictment urged in the brief are, we 
think, without merit. What purports to be a 
bill of exceptions in the record is not authenti- 
cated by the certificate of the trial judge, and 
the proceedings at the trial are, therefore, not 
open to review. 

There is no substantial question of liberty 
or freedom of speech involved in this case. 
The unrestricted use of the mails is not one 
of the fundamental rights guaranteed by the 
constitution. (Public Clearing House v. Coyne, 
194 U. S. 497.) No one has a natural or con- 
stitutional right to send what he pleases 
through the mails or to write anything he 
pleases upon the exterior cover of that which 
would otherwise be mailable. The power of 
congress extends to the regulation of the en- 
tire postal system of the country. It may pre- 
scribe what can be carried in the mails and 
what shall be excluded. It may in its wisdom 
confine the use of the mails to sealed let- 
ters, excluding everything else, or it may ex- 
tend it to papers, periodicals, and books and to 
large packages of merchandise as in the par- 
cel post systems of other countries. It may 
even prescribe the size, shape, weight and 
character of contents of every mailable pack- 
et and limit the perscription to the bare name 
and address of the person for whom intended; 
and it may also declare a violation of its reg- 
ulations a public offense and fix the punish- 
ment therefor. Its power over the particular 
subject is almost without limit except as re- 
spects unreasonable searches and seizures and 
the duty to treat all alike under the same cir- 
cumstances and conditions. With this com- 
prehensive control over the subject which 
congress undoubtedly possesses it is idle to 
say the liberty of the citizen and his free- 
dom of speech in the proper sense of those 
terms are denied or abridged by a statute for- 
bidding the deposit in the mails of anything 
upon the exposed surface of which appears 
language scurrilous, defamatory or threatening 
or calculated and obviously intended to re- 
flect injuriously upon the character or conduct 
of others. Liberty and freedom of speech 
under the constitution do not mean the unre- 
strained right to do and say what one pleases 
at all times and under all circumstances, and 
certainly they do not mean that contrary to 
the will of congress one may make of the 
postoffice establishment of the United States 
an agency for the publication of his views of 
the character and conduct of others, as dis- 
tinguished from the carriage of the mails. The 
very idea of government implies some imposi- 





tion of restraint in the interest of the general 
welfare, peace and good order. The statute 
under consideration is a part of a body of 
legislation which is being gradually enlarged 
and which is designed to exclude from the 
mails that which tends to debauch the morals 
of the people or is contrived to despoil them 
of their property or is an apparent, visible at- 
tack upon their good names. The compe- 
tency of congress is beyond question and the 
courts have uniformly upheld the legislation 
and applied it in the light of its evident pur- 
pose. 

The verdict of the jury confirms the aver- 
ment in the indictment that the accused de- 


posited the envelope in the  postoffice or 
caused it to be done, which, legally is the 


same thing, and that the printed endorsement 
on the face of the envelope was of the char- 
acter charged and referred to William S. Tay- 
lor, a former governor of Kentucky. Congress 
having ample power to enact the statute the 
only question remaining is whether the in- 
dorsement described in the indictment could 
at a matter of law be within its prohibitions. It 
has been frequently held that the statute covers 
mail matter from creditors and _ collection 
agencies addressed to debtors and bearing ex- 
ternally visible charges or imputations of ha- 
bitual refusal to pay just debts, threats of 
suit, etc., not. alone because of a threatening 
character, but because calculated and obviously 
intended to refiect injuriously upon the char- 
acter and conduct of others (United States v. 
Davis, 38 Fed. 326; United States v. Doyle, 
40 Fed. 664; United States v. Brown, 43 Fed. 
135; United States v. Simmons, 61 Fed. 640: 
United States v. Smith, 69 Fed. 971; United 
States v. Dodge, 70 Fed. 235; United States 
v. Burnell, 75 Fed. 825.) Aside from the ques- 
tion whether the language employed by the 
accused is scurrilous, defamatory or threaten- 
ing it was clearly calculated and obviously 
intended to reflect injuriously on the character 
and conduct of the person named. It was an 
offer of reward in prominent characters for the 
kidnaping and return of Mr. Taylor to the 
Kentucky authorities. The common under- 
standing of men has its place in law as in the 
other affairs of life and according to it the ac- 
cused plainly asserted that Mr. Taylor was 
charged with crime and was a fugitive from 
the justice of the state of Kentucky. It needs 
no discussion to show that such a charge is 
calculated to reflect injuriously upon one’s 
character and conduct. And as a prosecution 
under the statute does not proceed as one for 
libel it is immaterial whether the objection- 
able language be true.or false or whether the 
accuSed was actuated by public spirit or pri- 
vate malice. The exterior surface of mail mat- 
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ter is not a lawful place for its publication. 
Were this not so then everyone might with 
equal right bulletin upon the outside of his 
letters, etc., deposited in the mails such 
charges as “Mrs. A. is wanted by the customs 
officers of New York,” or “Mr. B. has so far 
eluded the authorities of Illinois,’ and so on. 
Such a practice would be intolerable. Again, 
an injurious reflection on the character and 
conduct of Mr. Taylor naturally and neces- 
sarily followed from the indorsement on the 
envelope. It Was an obvious, unavoidable con- 
sequence and the accused is presumed to have 
intended it. It does not appear that the ac- 
cused was a public officer charged with the 
enforcement of the laws and.acting in the 
performance of his official duties. Nor were 
the words on the envelope designed to in- 
form or assist the postal officials in the dis- 
charge of their functions. They had no rela- 
tion whatever to the transmission of the en- 
velope and contents through the mails or 
their return to the sender if not delivered toa 
the person addressed, nor to the business of 
the accused and its permissable advertisement. 
The indorement was entirely foreign to the 
customary matter on envelopes, wrappers, etc., 
and nothing appears to deny or contradict the 
intention palpably evidenced by its context 
and manner of display. If there was an upn- 
disclosed and admissable purpose in the mind 
of the accused, as was argued at the hearing, 
an unlawful method was adopted to accom- 
plish it. 
The judgment is affirmed. 


Note.—Constitutionality of Postal Regulations 
as an Interference with Freedom of the Press.— 
The principal case considers that the three cases 
hereinafter referred to determine that the offense 
conviction as to which was affirmed, came within 
the constitutional reach of a postal regulatory 
statute. If it does, however, it is a step further 
than those cases go. We do not find that those 
cases are so sweeping as Judge Hook's language 
indicates, but congressional power is limited by 
a wise, though large, discretion and is not strict- 
ly absolute. 

In Public Clearing House v. Coyne, 194 U. S. 
497, 506, which referred to obscene literature, it 
was said, by Brown, J.: “The postal service is 
by no means an indispensable adjunct to a civil 
government, and for hundreds, if not for thou- 
sands, of years the transmission of private let- 
ters was either entrusted to the hands of friends 
or to private enterprise. * * * It (the postal 
service) is not a necessary part of the civil gov- 
ernment in the same sense in which the protec- 
tion of life, liberty and property, the defence of 
the government against insurrection and foreign 
invasion, and the administration of public justice 
are; but is a public function assumed and estab- 
lished by Congress for the general welfare. * * * 
The legislative body in thus establishing a postal 
service may annex such conditions to it as it 
chooses. The constitutional principles underly- 





ing the administration of the post-office depart- 
ment were discussed in the opinion of the court 
in Ex parte Jackson, 96 U. S. 727, in which we 
held that the power vested in Congress to estab- 
lish post-offices and post-roads embraced the 
regulation of the entire postal system of the 
country; that Congress might designate what 
might be carried in the mails and what excluded. 
* * * It may refuse to include in its mails such 
printed matter or merchandise as may seem ob- 
jectionable to it upon the ground of public policy, 
as dangerous to its employees or injurious to 
other mail matter carried in the same packages.” 

This case speaks more broadly than the Jackson 
case, but it reaffirms that case and the public 
policy involved related to morality in both cases. 

In Ex parte Jackson, supra, the opinion was 
by Justice Field, unanimously concurred in, and 
the facts show that petitioner for habeas corpus 
had been convicted of unlawfully depositing in 
the mail a circular concerning a lottery offering 
prizes. He claimed the lottery statute was un- 
constitutional upon the ground that it interfered 
with the freedom of the press. The opinion ad- 
mitted that Congress could not authorize of- 
ficials to invade the secrecy of sealed letters be- 
cause opposed to the fourth amendment of the 
constitution, nor could it enforce regulations 
against transporting printed matter in the mail. 
which is open to examination so as to interfere 
in any manner with the freedom of the press. 
But it was held, that as Congress could not 
prohibit, even over postal routes, the carrying of 
letters and newspapers and pamphlets as mer- 
chandise, there was no interference with such 
freedom of the press in regulations to exclude 
from the mail objectionable printed matter, “In 
excluding various articles from the mail, the 
object of Congress has not been to interfere with 
the freedom of the press, or with any other 
rights of the people; but to refuse its facilities 
for the distribution of matter deemed injurious 
to the public morals.” There is then referred to 
the Act of 1873, concerning “obscene, lewd and 
lascivious” books, eic., and postal cards and en- 
velopes upon which “indecent and scurrilous epi- 
thets” are printed. “All that Congress meant by 
this act was, that the mail should not be used to 
transport such corrupting publications and ar- 
ticles and that any one who attempted to use 
it for that purpose should be punished. The 
same inhibition has been extended to circulars 
concerning lotteries—institutions which are sup- 
posed to have a demoralizing influence upon the 
people.” 

The Jackson case does not seem to speak as 
broadly as the Coyne, about the power of Con 
gress, but its regulations must, to be valid, have 
something of a public policy behind them, tha: 
will afford a reason for interference pro tanto 
with freedom of the press. 

Secs. 211 and 212 of Federal Penal Code, 1910. 
is an enlargement of the Act of 1873, referre:| 
to by Justice Field, who wrote the above opinion 
in 1877, and this enlargement, as shown by Act 
of September 26. 1888, changed that part of the 
Act of 1873 which refers to postal cards anil 
envelopes with printed matter thereon, showin 
“indecent and scurrilous epithets,” which things 
were spoken of bv Justice Field as “injurious to 
public morals.” The inference is that had the: 
not been so deemed, the statute might have been 
held unconstitutional. Sec. 212 of Fed. Pen 
Code, ro1o, is the part of the Act of Septemb:r 
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26, 1888, which changes the Act of 1873 as to 
what is written or printed on postal cards and 
envelopes. The change includes envelopes, out- 
side covers, wrappers and postal cards, upon 
which “any delineations, epithets, terms or lan- 
guage of an indecent, lewd, lascivious, obscene, 
libelous, scurrilous, defamatory or threatening 
character, or calculated by the terms or manner 
or style of display and obviously intended to 
reflect injuriously upon the character or conduct 
of another may be written or printed,” etc., de- 
claring such to be nonmailable matter. Then a 
penalty for depositing “knowingly” any such non- 
mailable matter is imposed by fine not over $5,000 
or imprisonment not more than five years, or 
both. It is seen that to “indecent and scurrilous 
epithets” are added delineations and language of 
a libelous or threatening character, all the other 
things being possibly embraced in the old terms. 
3ut these additions are not necessarily within 
any rule relating to “public morality.” The sec- 
tion also undertakes to require exclusion from 
the mail upon the test that what is written or 
printed is “calculated or obviously intended to re- 
flect injuriously upon the character or conduct 
of another,” or seems capable of being so con- 
strued. 

In re Rapier, 143 U. S. 110, showed an attack 
on the constitutionality of the lottery section and 
the decision, rendered in 1891, affirmed the Jack- 
son case on the propositions that Congress had 
power to designate what may be carried in the 
mail and what excluded, and that in excluding 
various articles, there was no purpose to inter- 
fere with the freedom of the press or with any 
other rights of the people, but to refuse mail 
facilities for matter deemed injurious to public 
morals. 

The argument for unconstitutionality was by 
Mr. James C. Carter. The opinion was delivered 
by C. J. Fuller, who states that the preparation 
of the opinion in the case had been committed 
to Mr. Justice Bradley, who had recently died. 
and therefore, there was no elabcration of the 
court's views. The Jackson case was merely af- 
firmed. The opinion admits that in exercising 
the power of exclusion there must be some 
“legitimate end.” It was said: “The states, be- 
fore the union was formed, could establish post- 
offices and post-roads, and in doing so, could 
bring into play the police power in the protection 
of their citizens from the use of the means so 
provided for purposes supposed to exert a de- 
moralizing influence upon the people. When the 
power to establish post-offices and post-roads 
was surrendered to the Congress. it was a com- 
plete power and the grant carried with it the 
right to exercise all the powers w hich made that 
power effective. It is not necessary that Con- 
gress should have the power to deal with crime 
or immorality within the states in order to main- 
tain that it possesses the power to forbid the use 
of the mails in aid of ‘the perpetration of crime 
or morality.” 

The court, further on, says: “We cannot regard 
the right to operate a lottery as a fundamental 
right infringed by the legislation in question: 
nor are we able to see that Congress can be held, 
in its enactment. to have abridged the freedom 
of the press. The circulation of newspapers is 
not prohibited. but the government declines to 
become an agent in the circulation of printed 
matter which it regards as injurious to the peo- 
ple.” 





The remainder of the short opinion carries the 
idea that Congress has a large discretion but 
not an absolute arbitrary right to exclude what- 
soever it pleases from the mail. It cannot deny 
a fundamental right to transmit what is proper 
mailable matter and it would seem that free- 
dom of the press which includes freedom in 
circulation, must be respected. 

The inquiry really is whether declaring such 
a printed statement on envelopes as is shown in 
the principal case could be denounced by Con- 
gress as rendering matter otherwise mailable, 
non-mailable. It would seem that such a state- 
ment would come under the police power of a 
state, for it would have the right to say that no 
such statement should be placarded in public 
places, because the posting of another as a fugi- 
tive from justice or as being guilty of some 
offense, indiscretion or even of a moral or legal 
delinquency might be deemed reasonably cal- 
culated to provoke a breach of the peace, wheth- 
er the matter posted be true or false. 

So we might believe that, if the state con- 
tinued to control post-offices and post-routes, it 
might be competent for it to say, that a citizen 
using mail matter with injurious placarding on 
its exposed surface, likewise tended to provoke 
dissension and trouble, and breaches of the peace, 
and certainly it could say, reasonably, it had a 
tendency to distract servants in public employ- 
ment so that their duties would be less efficiently 
performed. 

But the trouble with us is, whether or not it 
can be supposed to have been in the mind of the 
grantors, who gave Congress the power to estab- 
lish post-roads and postal facilities, that it was 
thereby intended that Congress should have au- 
thority or duty to look after morals. 

The supreme court has decided there was such 
authority and duty and, if there was, it goes 
not much further to say the grantee of such 
power should interest itself in the states’ peace 
and quietude and do what the state might other- 
wise have done to prevent breaches of the peace. 
As an original question, we would think, that 
there was too much going frcm the states by 
inference, but the federal supreme court seems 
to have gone far enough for a tribunal follow- 
ing it to hold, that peace may be cared for as 
morality may be, but we think there is still de- 
batable ground outside of what has been ruled 
with reference to the obscenity and lottery stat- 
utes. , 

It seems foolish, however, to claim that any- 
body’s rights have been ruthlesslv assailed by the 
decision in the principal case. It is too close a 
question for any loser either way to claim that a 
court’s judgment should not command loyal re- 
spect. 

It may be fairly claimed, that legitimate mail! 
is correspondence, business and social, and the 
dissemination of news and free discussion, and 
for the mail to be used for assaults on 
others, detracts from its usefulness and tends to 
impair the efficiency of the service. All of us 
might not see that it did, but, if it might be 
fairly supposed, that a conclusion is not unrea- 
sonable that threats and scurrility and libels do 
so detract or impair, then, of course. to forbid 
such is within the sound discretion of Congress. 
Everyone should freely concede that it is the 
dutv of Congress to make the postal service as 
efficient as possible and that even if it might 
reasonably be thought that anything rot pertain- 
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ing strictly to letter mail, detracted therefrom, 
or might detract, it ought to be forbidden. So 
also as to circulation which pertains legitimately 
to freedom of the press. We think Congress 
could require that outside wrappers and envel- 
opes should contain nothing but the address, 
whether of letters or newspapers, and that even 
the color of such wrappers and envelopes might 
he prescribed, if it thought that thereby such 
addresses might be more readily deciphered and 
speedy and correct delivery better assured. Prob- 
ably there is no constitutional question at all in- 
volved,’ as with respect to obscenity in contents 
and such being in opposition to morality, as in 
lottery and other schemes to defraud. C 
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THE PRESIDENT’S MESSAGE OF INTEREST 
TO LAWYERS. 

From a president so closely identified, both 
hy temperament and experience to the legal 
profession and especially to the judiciary, we 
have come to expect a very large interest in 
matters of professional and judicial concern. 
In this respect, President Taft has not disap- 
pointed the profession and his recommenda- 
tions in his recent message abounded in sug- 
gestions for judicial reforms, the creation of 
new tribunals, the extension of international 
jurisprudence and the correction of abuses and 
delays in legal procedure. 

For the convenience of lawyers who .might 
desire to have in full these recommendations 
having relation to the subjects just indicated 
we hereto publish complete excerpts of the 
paragraphs containing these recommendations: 

ARBITRA‘sION.—The year has been notable 
aus Witnessing the pacific set.lement of two 
important international controversies before the 
Permanent Court at The Hague. 

The arbitration of the fisheries dispute be- 
tween the United States and Great Britain, 
which has been the source of nearly contin- 
uous diplomatic correspondence since the fish- 
eries convention of 1818, has given an award 
which is satisfactory to both parties. This 
arbitration is particularly noteworthy not only 
because of the eminently just results secured, 
but also because it is the first arbitration held 
under the .general arbitration treaty of April 
1, 1908, between the United States and Great 
tritain, and disposes of a controversy the set- 
tlement of which has resisted every other re- 
source of dfplomacy, and which for nearly 
ninety years has been the cause of friction 
between two countries whose common interest 
lies in maintaining the most friendly and cor- 
dial relations with each other. 

The United States was ably represented be- 
fore the tribunal. The complicated history of 
the questions arising made the issue depend 
more than ordinarily in such cases upon the 
care and skill with which our case was pre- 
sented, and [I should be wanting in proper 
recognition of a great patriotic service if I 
did not refer to the lucid historical analysis 
of the facts and the signal ability and force 
of argument—six days in length—presented 
to the court in support of our case by Mr. 
Klihu Root. <As secretary of state, Mr. Root 


had given close study to the intricate facts 





bearing on the controversy, and by diplomatic 
correspondence had helped to frame the issues. 

The tribunal constituted at The Hague by 
the governments of the United States and 
Venezuela has completed its deliberations and 
has rendered an award inthe case of the 
Orinoco Steamship Company against Venezuela, 
The award may be regarded as satisfactory, 
since it has, pursuant to the contentions of the 
United States, recognized a number of impor- 
tant principles making for a judicial attitude 
in the determining of international dsputes. 


PRIZE COURT.—In view of grave doubts 
which had been raised as to the constitutional- 
ity of The Hague Convention for the establish- 
ment of an International Prize Court, now be- 
fore the Senate for ratification, because of that 
provision of the convention which provides that 
there may be an appeal to the proposed court 
from the decisions of national courts, this gov- 
ernment proposed in an identic circular note 
addressed to those powers who had taken part 
in the London Maritime Conference, that the 
powers signatory to the convention, if confront- 
ed with such difficulty, might insert a reserva- 
tion to the effect that appeals to the Interna- 
tional Prize Court in respect to decisions of its 
national tribunals, should take the form of a 
direct claim for compensation; that the pro- 
ceedings thereupon to be taken should be in 
the form of a trial de novo, and that judgment 
of the court should consist of compensation for 
the illegal capture, irrespective of the decision 
of the national court whose judgment had thus 
been internationally involved. As the ~esult of 
an informal discussion it was decided to pro- 
vide suca procedure by means of a separate 
protocol which should be ratified at the same 
time as the Prize Court Convention itself. 

Accordingly, the Government of the Nether- 
lands, at the request of this government, pro- 
posed, under date of May 24, 1910, to the 
powers signatory to The Hague Convention, 
the negotiation of a supplemental protocol em- 
bodying stipulations providing for this alterna- 
tive procedure. It is grat‘fying to observe that 
this additional protocol is being signed without 
objection by the powers signatory to the orig- 
inal convention, and that there is every reason 
to believe that the International Prize Court 
will be soon established. 


The identic circular note also proposed that 
the International Prize Court, when estab- 
lished, should be endowed with the functions of 
an arbitral court of justice under and pursuant 
to the recommendation adopted by the last 
Hague Conference. The replies received from 
the various powers to this proposal inspire the 
hope that this also may be accomplished within 
the reasonably near future. 

It is believed that the establishment of these 
two tribunals will go a long way toward secur- 
ing the arbitration of many questions which 
have heretofore threatened and, at times, de- 
stroyed the peace of nations. 

PEACE COMMISSION.—Appreciating these 
enlightened tendencies of* modern times, the 
Congress at its last session passed a law, pro- 
viding for the appointment of a commission of 
five members, “to be appointed by the presi- 
dent of the United States to consider the ex+ 
pediency of utilizing existing international 
agencies for the purpose of limiting the arma- 
ments of the nations of the world by interna- 
tional agreement, and of constituting the com- 
bined navies of the world an international force 
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for the preservation of universal peace, and to 
consider and report upon any other means to 
diminish the expenditures of government for 
military purposes and to lessen the probabili- 
ties of war.” 

I have not as yet made appointments to this 
commission, because I have invited and am 
awaiting the expressions of foreign govern- 
ments as to their willingness to co-operate 
with us in the appointment of similar commis- 
sions or representatives who would meet with 
our commissioners and by joint action seek to 
make their work effective. 


TREATIES.—Several important treaties have 
been negotiated with Great Britain in the past 
twelve months. A preliminary diplomatic 
agreement has been reached regarding the ar- 
bitration of pecuniary claims which each gov- 
ernment has against the other. This agree- 
ment, with the schedules of claims annexed, 
will, as soon as the schedules are arranged, be 
submitted to the Senate for approval. 

The work of the International Fisheries Com- 
mission appointed in 1908, under the treaty 
of April 11, 1908, between Great Britain and 
the United States, has resulted in tne formu- 
lation and recommendation of uniform regula- 
tions governing the fisheries of the boundary 
waters of canada and the United States for 
the purpose of protecting and increasing the 
supply of food fish in such waters. In com- 
pletion of this work, the regulations agreed 
upon require congressional legislation to make 
them effective and for their enforcement in 
fulfillment of the treaty stipulations. 

CORPORATION TAX.—The corporation ex- 
cise tax, proportioned to the net income of 
every business corporation in the country, has 
worked well. The tax has been easily col- 
lected. Its prompt payment indicates that the 
incidence of the tax has not been heavy. It 
offers, moreover, an opportunity for knowledge 
by the government of the general condition 
and business of all corporations, and that 
means by far the most important part of the 
business of the country. In the original act 
provision was made for the publication of re- 
turns. This provision was subsequently amend- 
ed by Congress, and the matter left to tne 
regulation of the president. T have directed 
the issue of the needed regulations. and have 
made it possible for the public generally to 
know from an examination of the record, the 
returns of all corporations, the stock of which 
is listed on any public stock exchange or is 
offered for sale to the general public by ad- 
vertisement or otherwise. The returns of those 
corporations whose stock is not so listed or 
offered for sale are directed to be open to 
the inspection and examination of creditors 
and stockholders of the corporation whose rec- 
ord is sought. The returns of all corporations 
are subject to the inspection of any govern- 
ment officer or to the examination of any 
court, in which the return made by the cor- 
poration is relevant and competent evidence. 

THE ATTORNEY GENERAL.—I am glad to 
say that under the appropriations made for the 
department, the attorney general has so improv- 
ed its organization that a vast amount of litiga- 
tion of a civil and criminal character has been 
disposed of during the current year. This will 
explain the necessity for slightly increasing the 
estimates for the expenses of the department. 
His report shows the recoveries made on behalf 
of the government, of duties fraudulently witn- 








held, public lands improperly patented, fines 
and penalties for trespass, prosecutions and 
convictions under the anti-trust law, and pros- 
ecutions under the interstate commerce law. 
I invite especial attention to the prosecutions 
under the federal law of the so-called “bucket 
shops,” and of tnose schemes to defraud in 
which the use of the mail is an essential part 
of the fraudulent conspiracy, prosecutions 
which have saved ignorant and weak members 
of the public, and are saving them, hundreds 
of millions of dollars. The violation of the 
anti-trust law present, perhaps, the most im- 
portant litigation before the department, and 
the number of cases filed shows the activity of 
the government in enforcing that Statute. 

NATIONAL INCORPORATION.—In a _ special 
message last year I brought to the at- 
tention of Congress the propriety and wisdom 
of enacting a general law providing for the 
incorporation of industrial and other companies 
engaged in interstate commerce, and I renew 
my recommendation 1n that behalf. 

CLAIMS.—I invite the attention of Congress 
to the great number_of claims which, at the 
instance of Congress, have been considered by 
the Court of Claims and decided to be valid 
claims against the government, The delay 
that occurs in the payment of the money due 
under the claims injures the reputation of the 
government as an honest debtor, and I ear- 
nestly recommend that those claims which 
come to Congress with the judgment and ap- 
proval of the Court of Claims should be 
promptly paid. 

JUDICIAL PROCEDURE.—One great ery- 
ing need in the United States is cheapening 
the cost of litigation by simplifying judicial 
procedure and expediting final judgment. Un- 
der present conditions the poor man is at a 
woeful disadvantage in a legal contest with a 
corporation or a rich opponent. The necessity 
for the reform exists both in United States 
courts and in all state courts. In order to 
bring it about, however, it naturally falls to 
the General Government by its example to fur- 
nish a model to all states. A legislative com- 
mission appointed by joint resolution of Con- 
gress to revise the procedure in the United 
States -ourts has as yet made no report. 

WOULw GIVE COURT POWER.—Under the 
law the Supreme Court of the United States has 
the power and is given the duty to frame the 
equity rules of procedure which are to obtain 
in the federal courts of first instance. In view 
of the heavy burden of pressing litigation 
which that court has had to carry, with one or 
two of its members incapacitated through ill 
health, it has not been able to take up problems 
of improving the equity procedure, which has 
practically remained the same since the organ- 
ization of the court in 1789. It is reasonable 
to expect that with all the vacancies upon the 
court filled, it will take up the question of 
cheapening and simplifying the procedure in 
equitv in the courts of the United States. The 
equitv business is much the more important in 
the federal courts, and I may add much the 
more expensive. I am strongly convinced that 
the best method of improving judicial procedure 
at law is to empower the Supreme Court to do 
it through the medium of the rules of the 
court, as in equity. This is the way in which 
it has been done in England, and thoroughly 
done. The simplicity and expedition of pro- 
cedure in the English courts to-day make a 
model for the reform of other systems. 
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UNNECESSARY APPEALS.—No man _ ought 
to have, as a matter of right, a review of his 
case by the Supreme Court. He should be sat- 
isfied by one hearing before a court of first 
instance and one review by a court of ap- 
peals. The proper and chief usefulness of the 
Supreme Court, and especially of the Supreme 
Court of the United States, is in the cases 
which come before it, so to expound the law, 
and especially the fundamental law—the con- 
stitution—as to furnish precedents for the in- 
ferior courts in future litigation and for the 
executive officers in the construction of 
statutes and the performance of their legal 
duties. Therefore, any provisions for review 
of cases by the Supreme Court that cast upon 
that court the duty of passing on questions of 
evidence and the construction of particular 
forms of instruments, like indictments, or 
wills, or contracts, decisions not of general 
application or importance, merely clog and 
burden the court and render more difficult its 
higher function, which makes it so important 
a part of the framework of our government. 
The Supreme Court is now carrying an un- 
necessary burden of appeals of this kind, and 
I earnestly urge that it be removed. 

The American Bar Association has had be- 
fore it the question of reducing the burden 
of litigation involved in reversals on review 
and new trials or rehearings and in frivolous 
appeals in habeas corpus and criminal cases. 
Their recommendations have been embodied in 
bills now pending in Congress. The recom- 
mendations are not radical, but they wil ac- 
complish much if adopted into law, and I earn- 
estly recommend the passage, of the bills em- 
bodying them. 

I wish to renew my urgent recommendation 
made in my last annual message in favor of 
the passage of a law which shall regulate the 
issuing of injunctions in equity without notice 
in accordance with the best practice now in 
vogue in the courts of the United States, I 
regard this of especial importance, first be- 
cause it has been promised, and second be- 
cause it will deprive those who now complain 
of certain alleged abuses in the improper 
issuing of injunctions without notice of any 
real ground for further amendment, and will 
take away all semblance of support for the 
extremely radical legislation they propose, 
which will be most pernicious if adopted, will 
sap the foundations of judicial power and 
legalize that cruel social instrument, the sec- 
ondary boycott. 

JUDICIAL SALARIES.—I further recommend 
to Congress the passage of the bill now pend- 
ing for the increase in the salaries of the 
federal judges, by which the chief justice of 
the Supreme Court shall receive $17,500 and 
the associate justices $17,000; the circuit 
judges constituting the Circuit Court of Ap- 
peals shall receive $10,000, and the _ district 
judges $9,000. These judges exercise a wide 
jurisdiction and their duties require of them 
a profound knowiedge of the law, great ability 
in the dispatch of business and care and deli- 
cacy in the exercise of their jurisdiction, so 
as to avoid conflict whenever possible between 
the federal and the state courts. The posi- 
tions they occupy ought to be filled by men 
who have shown the greatest ability in their 
professional work at the bar, and it is the 
poorest economy possible for the government 
to pay salarles so low for judicial service as 
not be able to command the best talent of 





the legal profession in every part of the coun- 
try. The cost of living is such, especially in 
the large cities, that even the salaries fixed 
in the proposed bill will enable the incum- 
bents to accumulate little, if anything, to 
support their families after their death. Noth- 
ing is so important to the preservation of our 
country and its beloved institutions as _ the 
maintenance of the independence of the judi- 
ciary, and next to the life tenure and ade- 
quate salary is the most material contribu- 
tion to the maintenance of independence on 
the part of our judges. 

LAND CASES.—The secretary of the interior 
recommends a change of the law in respect to 
the procedure in adjudicating claims for lands, 
by which appeals can be taken from the de- 
cisions of the department to the Court of Ap- 
peals of the District of Columbia for a judi- 
cial consideration of the rights of the claim- 
ant. This change finds complete analogy in 
the present provision for appeals from the de- 
cisions of the commissioner of patents. The 
judgments of the court in such cases would be 
of decisive value to land claimants generally 
and to the Department of the Interior in the 
administration of the law, would enable claim- 
ants to bring into court the final consideration 
of issues as to the title to government land 
and would, I think, obviate a good deal of the 
subsequent litigation that now arises in our 
Western courts. The bill is p«-ding, I be- 
lieve, in the House, having been <x vorably re- 
ported from the Committee on Public Lands, 
and I recommend its enactment. 


WORKMEN’S COMPENSATION.—In view of 
the keen, widespread interest now felt in the 
United States in a system of compensation for 
industrial accidents to supplant our present 
thoroughly unsatisfactory system of employ- 
ers’ liability (a subject the importance of 
which Congress has already recognized by the 
appointment of a commission), I recommend 
that the International Congress on Industrial 
Insurance be invited to hold its meeting in 
1913 in Washington, and that an appropriation 
of $10,000 be made to cover the necessary ex- 
penses of organizing and carrying on the meet- 
ing. 








HUMOR OF THE LAW. 





“That is not the law and can’t be,” said the 
indignant pawnbroker. “No one can close my 
place at 7 o’clock as long as I pay my license 
and mv taxes. There are too many lawyers in 
Missouri for that.” 


Here is a touching testimonial to the regard 
in which gentlemen of the legal profession are 
held by the community. This is a repuke to 
those who say that lawyers held only powerful 
interests in their entanglements with the law 
What corporation ever had greater confidence in 
the loyalty of members of the bar than was 
manifested by this more or less lowly mender 
of broken fortunes? The democrad¢y of attor- 
neyship is attested. 


Let cavillers if they will, protest that this 
country is lawless. It is certainly not tawyer- 
less. If respect for law is uncertain and wav- 
ering, yet surely nowhere has trust in lawyers 
been reposeful, more touching, more diffused 
among all classes than in this good land.—Kan- 
sas City Star. 
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1. Adverse Possession—Extent of Possession. 
—Where one has no color of title and depends 
on naked possession alone, the possession held 
not to extend beyond the line of actual physical 
occupancy.—Campbell v. Brown, Mo., 130 S. W. 
50. 

2. Amicus Curiae—Powers.—An amicus curiae 
cannot take a valid exception to a ruling.— 
Chicago, R. I. & P. Ry. Co. v. Neil P. Anderson 
& Co., Tex., 130 S. W. 182. 


3. Arbitration and Award—Submission and 
Revocation.—The common-law rule that a sub- 
mission to arbitration may be revoked by any 
party thereto at any time before award is in 
force in North Carolina.—Williams v. Branning 
Mfg. Co., N. C., 68 S. E. 902. 

4. Attachment—Sale.—One who purchases at 
a sale under an attachment levied subsequent 
to a transfer of the property by the attachment 
debtor held not protected against such trans- 
fer.— Bliss v. Tidrick, S. D., 127 N. W. 852. 

5. Bail—Action on Bond.—Arrest of the prin- 
cipal in a bail bond and his confinement in the 
jail of another county on a criminal charge held 
to discharge the sureties.—State v. Funk, N. D., 

27 N. W. 722 

6. Bankruptey—<Action Against Trustee.— 
Remedy of the wife of a bankrupt against the 
trustee for conversion of personalty in which 
she claimed title held to be in the court of 
+ - y Eeahiiaaaaeee v. Berman, Ga., 68 S. E. 

7.—-Allowance of Homestead Exemptions.— 
An allowance of lots in bankruptcy as part of 
the bankrupt’s homestead held not to affect a 
lis pendens lien previously acquired by a cred- 
itor in a suit in a state court.—Newberry Shoe 





Co. v. Collier, Va., 68 S. E. 974. 
8. Discharge in Bankruptcy.—One relying 
on his discharge in bankruptcy to defeat a 


claim omitted from his schedule has the burden 
of proving that the creditor had notice or actu- 
al knowledge of the proceedings in bankrupt- 





cy.—George F. Sloan & Bro. y. Grollman, Ma., 
77 Atl. 577. 
9. Partnership Lien.—Notwithstanding a 





partner may have been personally discharged 
in bankruptcy from liability for an overdraft 
upon the partnership, his copartner has a lien 
upon his interest in property acquired by him 
subsequently to his discharge in payment of a 
partnership debt for one-half the amount of 
the ‘“ 3% with interest.—Hefner v. Hefner, 
S. D., 127 N. W. 634. 


10. seatataen of Liens.—A lien on property 
of a bankrupt acquired within four months be- 
fore he was adjudged a bankrupt held void if 
he was insolvent when the lien was obtained.— 
Newberry Shoe Co. v. Collier, Va., 68 S. E. 974. 

11. Banks and Banking—Certificate of De- 
posit.—It is no defense to a claim on a cer- 
tificate of deposit issued by a banking firm, pay- 
able to the order of depositor on the return of 
a certificate, that demand has not been made 
within six years from its maturity.—In re 
Gardner’s Estate, Pa., 77 Atl. 509. 

12. Ultra Vires Acts.—A ‘maker of a note 
sued thereon held not entitled to defend upon 
the ground that a contract whereby the note 
was transferred was ultra vires.—Quinn v. First 
Nat. Bank, Ga., 68 S. E. 1010. 

13. Bills and Notes—Bona Fide Holder.—Be- 
fore one can become a bona fide and innocent 
holder of commercial paper, it must appear 
that it was acquired without notice or knowl- 
edge of defenses or circumstances which would 
put him on inquiry.—Simmons Nat. Bank v. 
Dilley Foundry Co., Ark., 130 S. W. 162. 

14. Bona Fide Purchasers.—Fraudulent 
representations as to the nature of a paper made 
by the payee of a*note is unavailable as to a 
bona fide indorsee without notice.——Park v. 
Funderburk, S. C., 68 S. E. 963. 

15. Evidence.—As failure to deny under 
oath the execution of a note sued on renders its 
introduction in evidence competent, when so of- 
fered it makes a prima facie case.—Barnes v. 
Spencer & Barnes Co., Mich., 127 N. W. 752. 

16. Partnership.—Where a partnership was 
liable to one for funds appropriated, a note giv- 
en him by one of the partners after dissolu- 
tion of the partnership would bind the partner- 
ship if the person to whom it was given had 
no notice, and was not chargeable with notice 
of the dissolution.—Burson v. Stone & Co., Ga., 
68 S. 

17. Purchaser for Value.—One taking a 
note in satisfaction of a pre-existing debt is a 
purchaser for value.—Trezevant & Cochran v. 
R. H. Powell & Co., Tex., 130 S. 234. 
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18. Brokers—Right to Commissions.—A brok- 
er held entitled to commissions on a sale which 
failed solely because the owner was unable to 
put the purchaser in possession of a part of the 
land due to a lease to a tenant for the suc- 
ceeding year.—Willson v. Crawford, Tex., 130 
S. W. 227. 

19. Burglary Insurance—Forcible and Violent 
Entrance.—Where a policy is written by an in- 
surer, and it has its choice of language in stat- 
ing the contract, it will be construed strictly 
against the company.—Rosenthal v. American 
Bonding Co. of Baltimore, 124 N. Y. Supp. 905. 

20. Carriers—Bi!l of Lading.—Consignee pay- 
ing draft attached to bill of lading issued by 
agent of separate railroads employing a joint 





agent, and failing to receive the goods, held 
entitled to recover the amount of the draft 
from the terminal carrier.—Dulaney & Whar- 
a v. Philadelphia & R. Ry. Co., Pa., 77 Atl. 
507. 

21. Livery Stable Keeper.—A livery stable 
keeper held not a common carrier.—Trout v. 
Watkins Livery & Undertaking Co., Mo., 130 8S. 
W. 136. 

22. Charities—Bequests.—A\ bequest to the 


owner of a sanitarium “to be used as he sees 
best for carrying on the work of relieving suf- 
fering” is invalid.—Stoepel v. Satterthwaite, 
Mich., 127 N. W. 673. 

23. Gift of Land.—A gift of land to a cor- 
poration organized to administer a gift of land 
for the use of the inhabitants of a town is a 
gift to a corporation for charitable uses.—Trus- 
tees of aa Castle Common v. Megginson, Del., 
77 Au. 565. 
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24. Chattel Mortgages—Description.—W here 
a piano was sold on a conditional sale, although 
the seller seized it for nonpayment before a 
mortgage which the buyer had given thereon 
was recorded, he is not a subsequent purchaser 
without notice as against the mortgagee.— 
Swayne v. Tillotson, Iowa, 127 N. W. 667. 

25. Foreclosure Affidavit.—A chattel mort- 
gagee should be allowed to amend his foreclos- 
ure affidavit by signing it.—Bainbridge Stock 
Co. v. Krause McFarlin Co., Ga., 68 S. E. 1013. 

26. Compromise and Settlement—Binding Ef- 
fect—Where defendants in good faith thought 
that plaintiff had robbed them of a certain 
amount, and plaintiff then in compromise there- 
of paid an amount to defendants, he could not 
thereafter repudiate the settlement. even though 
he could show that the charge against him was 
without foundation.—Cantonwine vy. Bosch Bros., 
Iowa, 127 N. W. 657 

27. Constitutional Law—Classification of 
Hotels.—The classification of hotels according 
to the number of rooms they contain for the 
purpose of determining the fee each class should 
pay for the inspection thereof is within the dis- 
eretion of the Legislature, which cannot be 
questioned, unless it is manifestly arbitrary and 
—— v. McFarland, Wash., 110 Pac. 
iva. 

28. Equal Protection.—Sess. Laws 1907, ec. 
215, imposing a double liability on railroads for 
damage by fire, held not a denial of the equal 
protection of the laws.—Jensen v. South Dakota 
Cent. Ry. Co., S. D., 127 N. W. 650. 

29. Liberty to Contract.—The Legislature 
may amend railroad charters for the benefit of 
their employees, though such amendments op- 
erate as limitations on the exercise of the 
right to contract.—New York Cent. & H. R. R. 
Co. v. Williams, N. Y., 92 N. E. 404. 

30. Contempt—Decisions Reviewable.—An or- 
der imposing a fine payable by way of reim- 
bursement to the opposite party for violation 
of a preliminary injunction is an interlocutory 
order in a civil proceeding, and can be review- 
ed only after final decree, and in connection 
with an appeal therefrom.—Costilla Land & 
Investment Co. y. Allen. N. M., 110 Pac. 847. 

vi. Contracts—Correction of Mistakes.—The 
court for the purpose of executing the inten- 
tion of the parties to a contract as collected 
from the whole agreement will disregard or 
correct obvious mistakes in the writing.—New- 
bern Banking & Trust Co. vy. Duffy, N. C., 68 
S. E. 915. 

32. Sale of Good Will—An agreement by 
an out-going partner not to re-engage in busi- 
ness at the same place, without limitation as to 
time, held valid for the length of plaintiff’s life 
or while he was engaged in business.—Wooten 
v. Harris, N. C., 68 S. E., 898. 

33.—_——Time of Performance.—In an action on 
a well-drilling contract, defendant by making 
payments as the work progressed, but failing 
to stop the work before he did, held not to 
waive his right to claim a breach of contract 
because performance was not obtained within 
a reasonable time.—Cowles v. Hagerman, N. M., 
110 Pac. 843. 

34. ‘What Law Governs.—The law regulat- 
ing the remedies for the enforcement of con- 
tracts is generally the law of the state where 
the remedies are pursued, and not the law of 
the state where the contract was made, and to 
be performed.—Jaqui v. Benjamin, N. J., 77 Atl. 
468. 

35. Corporations—Dividend.—A_ division of 
profits of a corporation is a “dividend,” though 
not called or considered such by the directors 
or stockholders.—Barnes vy. Spencer & Barnes 
Co., Mich., 127 N. W. 752. 

36. Incorporation.—In an action by a cor- 
poration, a plea of the general issue practically 
admits plaintiff's incorporation.—Imperial Cur- 
tain Co. v. Jacob, Mich., 127 N. W. 772. 

37.——Organization.—Where a_ corporation’s 
charter required that it should not begin busi- 
ness until all its stock had been subscribed 
and 50 per cent paid in, it did not require that 
50 per cent on each share should be actually 
paid in before organization.—Munich Re-Insur- 
ance Co. vy. United Surety Co., Md., 77 Atl. 579. 

38.——Organization.—Where the articles of a 
corporation state the purpose for which the 


























statute authorizes the formation of a corpora- 
tion, other requirements having been complied 
with, it becomes a corporation de jure, and its 
existence cannot be collaterally attacked.—In- 
ternational Harvester Co. of America vy. Eaton 
Circuit Judge, Mich., 127 N. W. 695. 


39. Service of Process,—Statutes providing 
for the service of process on foreign corpora- 
tions doing business in the state are considered 
a condition upon which they may do such busi- 
ness, and which they are deemed to have as- 
oceren to.—Whitehurst v. Kerr, N. C., 68 S. E. 








40. Subscription to Stock.—Where no pro- 
vision has been made for an apportionment of 
over subscribed capital stock, subscriptions 
made after the full amount thereof has been 
geteessoes are void.—Cox v. Hardee, Ga., 68 S. 





41. Ultra Vires Contract.—An ultra. vires 
contract executed by a corporation is not bind- 
ing on it beyond the benefits received.—Gaston 
& Ayres v. J. I. Campbell Co., Tex., 130 S. W. 

42. Criminal Law—Former Jeopardy.—A plea 
of former jeopardy, without any conviction or 
acquittal, must set forth the facts to show that 
accused has been in jeopardy, and must show 
how and in what manner.—State v. Holloway, 
Or., 110 Pac. 791. 

43. Criminal Trial—Misconduct of Jury.— 
Jeopardy had not attached when the jury were 
discharged after the state had rested and two 
witnesses had been examined for accused, be- 
cause of the misconduct of a juror.—People v. 
Sharp, Mich., 127 N. W. 758. 

44. Damages—Duty of Person Injured.—The 
rule requiring one injured by the wrong of an- 
other to minimize the damages does not apply 
to an owner of land damaged by another col- 
lecting surface water and discharging it wrong- 
fully on the land.—Grant v. St. Louis, I. M. & 
S. Ry. Co., Mo., 130 S. W. 80. 

45. Liquidated.—_Where the amount stated 
as liquidated damages obviously and grossly 
exceeds just compensation ,the court may treat 
it as a penalty and award actual damages.— 
Thomas v. Gavin, N. M., 110 Pac. 841. 

46. Personal Injuries.—One suing for per- 
sonal injuries may not recover for injuries not 
pleaded, though evidence thereof is received 
without objection.—Ketchum  v. Fillingham, 
Mich., 127 N. W. 702. 

47. Probability of Life——Thougn life tables 
are admissible in evidence, the probability of 
life can be shown in other ways.—Benson v. 
Altoona & L. V. E. Ry. Co., Pa., 77 Atl. 492. 

48. Punitive Damages.—In cases of ma- 
licious torts, where punitive damages may be 
awarded, evidence of plaintiff's pecuniary condi- 
tion held inadmissible for the purpose of secur- 
ing punitive damages.—Robertson v. Conklin, 
N. C., 68 S. E. 899. 

49. Question for Jury.—The jury in deter- 
mining the value of real estate on conflicting 
evidence, consisting almost wholly of matters 
of opinion, may adopt a middle ground and fix 
a verdict accordingly.—Hickey v. Webster Coun- 
ty, Iowa, 127 N. W. 658. 

50. Descent and Distribution—Husband and 
Wife.—In absence of an express antenuptial 
contract to the contrary, the real property of 
married persons descends upon the death of 
either with reference to the law of its situs and 
personalty with reference to the law of the 
owner’s domicile.—In re Majot’s Estate, N. Y., 
92 N. E. 402. 

51. Divoree—Cruelty.—Condonation of acts of 
cruelty by dismissal of action for divorce held 
not to prevent consideration thereof in a sub- 
sequent action, where afterwards they were re- 
peated, or defendant was guilty of some other 
i nme for divorce.—Oster v. Oster, Tex., 130 
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52. Electricity—Wires on Street.—A company 
supplying electricity by wires along and across 
streets should use every accessible precaution 
to insulate them at all points where people have 
a right to go, and to keep them so insulated, 
and for failure to do so it is liable for person- 
al injuries, unless negligence directly contrib- 
utes thereto.—Kile v. Union Electric Light & 
Power Co., Mo., 130 S. W. 89. 
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53. Eminent Domain—Statutes.—A_ statute 
authorizine the exercise of the power of eminent 
domain without providing for compensation is 
void.—Commissioners of Beaufort County Vv. 
Bonner, N. C., 68 S. E. 970. 


54. Equity—Rights of Creditors.—Where the 
will of a nonresident testator leaving property 
in New York could not be proved there, equity 
would entertain a bill by a New York creditor 
on behalf of all creditors for the administration 
of the property located in New York.—De Cop- 
pet v. Cone, N. Y., 92 N. E. 411. 

55. Estates—Rule in Shelley’s Case.—The 
rule in Shelley’s case will not apply if it will 
defeat the testator’s intention as deduced from 


the whole will.—Hall y. Gradwohl, Md., 77 Atl. 
480. 
56. Estoppel—<Acts Constituting.—An attor- 


ney signing his name as counsel for plaintiff 
to a pet*tion held not estopped from assailing 
the truth of the averments therein in a subse- 
quent litigation.—Stewart v. Mundy, Ga., 68 5S. 
EF. 1037. 

57. Deeds.—A devisee in a will who wit- 
nessed a deed by the executor convéying tes- 
tator’s land without having authority from the 
will so to do is not thereby estopped from at- 
tacking the validity of the deed.—vVincent v. 
Evans, Mich., 127 N. W. 760. 

58.——Nature of Estoppel.—There is no es- 





toppel unless one is misled to his prejudice by - 


the acts of another against whom it is set up, 
and does material acts relying on conduct cal- 
culated to mislead him.—Marquette County Sav- 
ings Bank v. Koivisto, Mich., 127 N. W. 680. 

59.——Persons Privy to Grantor.—Where both 
parties claim ‘itle to land under the same per- 
son, neither can deny the title of such person.— 
Bliss v. Tidrick, S. D., 127 N. W. 852. 

60. Representations as to Title-—One who 
had deeds taken in the name of a third person 
to delay his creditors may not call on equity to 
interfere to protect him from a mortgage ex- 
ecuted by the third person to his creditor rely- 
ing on the written statement of the former 
that the third person was the owner.—Bush v. 
Roberts, Or., 110 Pac. 790. 

61. Evidence—Admissibility.—Whatever to 
the ordinary reasoning mind is logically pro- 
bative of a fact in issue is prma facie admis- 
sible, and should not be excluded unless its ad- 
mission violate a rule of law or policy.—Rob- 
bins v. Lewiston, A. & W. St. Ry., Me., 77 Atl. 


rer 
vot. 


62.——Admissions.—Where what was said in 
the presence of one of two charged with a joint 
wrong required no response from him by way 
of denial or admission, an inference of ac- 
quiescence therein may not be drawn.—Heisler 
v. Heisler, Iowa, 127 N. W. 823. 

63. Opinion Evidence.—Where the nature 
of a subject is such that it cannot be described 
in language, accurately informing the judg- 
ment of the jury, opinions of ordinary wit- 
nesses may be received.—Adler & Co. v. Pruitt, 
Ala., 53 So. 315. 

64. Presumptions.—The presumption that 
a person to whem a letter has been addressed 
received it arises on proof that the letter has 
been mailed.—ueorge F. Sloan & Bro. v. Groll- 
man, Md., 77 Atl. 577. 

65. Fire Insurance—<Action on Policy.—In an 
action on a fire policy, if the company caused 
plaintiff to delay bringing an action until after 
the time required by the policy, held that the 
company would be estopped to urge the delay 
as a defense.—American ins. Co. v. McVickers 
Bros., Ga., 68 S. E. 1026. 

66. Measure of Loss.—The 














measure of a 


fire loss under a policy was the reasonable 
value of the premises injured and destroyed, 
and not their value considered in connection 


with an existing contract by the owner to sell 


to the United States—German Fire Ins. Co. v. 
Dunean, Ky., 130 S. W. 804. 
67. Franchises—Construection.—The terms of 


a franchise must be construed strictly against 
“the grantee.—People v. Detroit United Ry., 
Mich., 127 N. W. 748. 4 

68. Frauds, Statute of—Agreement to Acquire 
Land—An agreement to acquire land for an- 
other is not within the statute.—Low v. Gray, 
Tex., 130 S. W. 270. 








69. Interest in Land.—A railway right of 
way may be held as an easement or under abso- 
lute title, either of which constitutes an_in- 
terest in land under the statute of frauds.— 
Spawn v. South Dakota Cent. Ry. Co., 8S. D., 127 
N. W. 648 

70. Fraudulent Conveyances—Sales in Bulk. 
—The liability of a buyer of a stock of mer- 
chandise to a creditor of the debtor for non- 
compliance with sales in bulk act is not af- 
fected by his ignorance of the act.—Marquette 
County Savings Bank v. Koivisto, Mich., 127 
N. W. 680. 

71. Gaming—Future Delivery of Goods.—An 
option in a contract for the future delivery of 
goods that will allow another settlement of 
the contract than the actual delivery is not in- 
valid; it being also provided that there should 
be an actual delivery of the goods.—W. s. 
Forbes & Co. v. W. M. & J. J. Pearson, S. C., 
68 S. E. 964. 

72. Garnishment—Collateral Attack.—Where 
defendant in a garnishment proceeding does 
not appear, the garnishee must be assured that 
the court has jurisdiction over the subject-mat- 
ter and the parties, and, where the court has 
such jurisdiction, the judgment protects the 
garnishee as against a collateral attack.—North- 
ern Indiana Ry. Co. v. Lincoln Nat. Bank, Ind., 
92 N. E. 384. 

73. Service of Process.—Where, by any 
pre-existing bona fide contract, the accountabil- 
ity of a garnishee for property of a defendant 
in his hands has been removed or modified, the 
garnishee’s liability held correspondingly af- 
fected.—Farley v. Colver, Md., 77 Atl. 589. 

74. Gifts—Inter Vivos.—A judgment creditor 
who executes a satisfaction piece, for the pur- 
pose of forgiving the judgment debtor the debt 
evidenced by the judgment, held bound thereby. 
—Hunter v. Wabash Ry. Co., Mo., 130 S. W. 103. 

75. Good Will—Breach.—Where a seller of a 
business agreed not to engage in the business 
for a certain length of time, and the court de- 
termined that actual and not stipulated dam- 
ages should be awarded, it might also award 
an injunction.—Thomas y. Gavin, N. M., 110 Pac. 
841. ’ 

76. Guardian and Ward—Sale of Real Estate. 
—Without lawful license no valid sale of real 
estate can be made by guardian.—Houlihan vy. 
Fogarty, Mich., 127 N. W. 793. 

77. Homicide—Instructions.—Where accused 
was convicted of assault to do great bodily 
harm, instructions on higher degrees of the of- 
fense of assault and battery were not prejudicial 
to defendant.—People y. Sharp, Mich., 127 N. W. 
758. 

78. Intervening Cause of Death,—One is 
not guilty of manslaughter if decedent died 
from maltreatment or misconduct by other than 

















accused, or from Some other cause than the 
wound.—State vy. Morahan, Del., 77 Atl. 488. 
79. Husband and Wife—Alienation of Affec- 


tions.—The parents of a husband by reason of 
their natural obligation to him may counsel 
him in all matters as to the welfare of him 
and his wife, without making themselves liable 
to the wife for alienation of affections, if they 
act in good faith.—Heisler y. Heisler, Iowa, 127 
N. W. 823. 

80.——Convevance Between.—Though a _ hus- 
band joins in his wife’s deed, she cannot make 
a valid conveyance of her real estate to him.— 
Alexander y. Shalala, Pa., 77 Atl. 554. 

81. Conveyance of Land.—A married wo- 
man unable to exécute a contract for sale of 
land because of her husband’s refusal to join 
held required to return whatever payment has 
been made in reliance on the contract.—McCoy 
v. Niblick, Pa., 77 Atl. 551. 

82. Obligations of Wife.—.A wife indorsing 
as an accommodation indorser a note executed 
by her husband held not liahle thereon.—Basilea 
v. Spagnuolo, N. J., 77 Atl. 532. 

83. Right of Action.—A husband held au- 
thorized to watch his wife whom he suspects of 
adultery in order to obtain proof of the fact to 
maintain an action for criminal conversation, 
but not to create an onportunity for her mis- 











conduct.—Inderlied v. Bullen, N. J.. 77 Atl. 469. 
84. Insurance—Assignment of Benefits. —The 
assignment by deceased’s sister of the benefit 


of his life policy to his wife, which stated that 
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she relinquished all her interest and claims. to 
it, amounted, not only to an assignment, but 
a relinquishment of all her interest, though the 
wife's name was omitted; and, it being shown 


that she was the intended assignee, equity 
would supply her name.—McCraw v. Vernon, 
Va., 68 S. BE. 979. 

85. Interstate Commerce—What Constitutes. 


Sales of goods by a corporation without the 
state to a resident of the state, though made 
through traveling salesmen ,held to constitute 
interstate commerce, not subject to prohibition 


or regulation by the state.—Imperial Curtain 
Co. v. Jacob, Mich., 127 N. W. 772. 
86. Intoxicating Liquors—<Action for Civil 


Damages.—In an action against a saloonkeeper 
for personal injuries resulting from the sale of 
liquors, held necessary only to prove that in- 


toxication caused by such traffic contributed 
to plaintiff’s injuries.—Smith y. Lorang, Neb., 
127 N. W. 873. 

87. Judgment—Res Judicata —A satisfied 


judgment for injuries to plaintiff's horse and 
wagon held to bar a second action for injuries 
to his person in the same accident.—Ochs  v. 
Public Service Ry. Co., N. J., 77 Atl. 533. 

88. Res Judicata.—Rulings in a previous 
action, from the order of dismissal in which no 
appeal has been taken, are not binding upon 
the parties to another action subsequently 
brought upon the same _ facts.—Matteson vy. 
United States & Canada Land Co., Minn., 127 
N. W. 629. 


89. Landlord and Tenant—tTitle of Landlord. 
—A lessor while estopped as against the lessee 
from asserting ownership of a smaller interest 
is not estopped from asserting title to a larger 
interest than is expressed.—Houlihan y. Fogar- 
ty, Mich., 127 N. W. 793. 

90. Life Insurance—Death from Intoxication. 
—wWhere insured was not liable in case death re- 
sulted from the intemperate use of liquor, there 
was no liability where deceased died as the re- 
sult of a fall directly caused by his intemperate 
condition.—Ury v. Modern Woodmen of America, 
Iowa, 127 N. W. 665. 

91. Limitation of Actions—Accounts.—In the 
ease of an entire account, limitations begin to 
run from the date of the last item in the ac- 
count.—Wimbush y. Curry, Ga., 68 S. E. 951. 

92. Mandamus—Relief.—Less relief may be 
awarded by mandamus than is originally de- 
manded, where relator is entitled to partial re- 
lief.—State vy. Seattle Lighting Co., Wash., 110 
Pac. 799. 

93. Master and Servant— Assumption of Risk. 
—A servant operating a circular saw not pro- 
vided with feed rollers does net assume the 
risk, unless the danger incident to the absence 
of the feed rollers is appreciated by him.—Lat- 
man y. Wouglas,& Co., Iowa, 127 N. W. 661. 

94.——Authority of Servant.—A laborer hired 
merely to take care of a race horse had no au- 
thority to get a boy to ride it to water, and 
could not represent the master in so doing, so 
as to render him liable for injuries to the boy. 
—Carrigan v. Hunter, Ky., 130 S. W. 798. 

95.——Ccontributory Negligence.—Members of 
a crew engaged in repairing a railroad track 
held not negligent as matter of law for aitend- 
ing to their work without permitting their 
minds to be diverted by the consideration of 
approachine danger until notified thereof by the 
foreman.—Egerter vy. Central R. Co. of New 
Jersey, N. J., 77 Atl. 471. 

96. Contributory Negligence.—If a lineman, 
whose duty it was to work with wires know- 
ing they were uninsulated and charged with a 
high voltage, carelessly came in contact there- 
with, he was guilty of contributory negligence, 
and his employer is not liable.—Kile v. Union 
Electric Light & Power Co., Mo., 130 S. W. 89. 

97. Dangerous Premises.—-Duty of inspect- 
ing premises of another, or of refraining from 
ordering a servant to use them. may be imposed 
on the master under certain circumstances.— 
Lingren v. William Bros. Boiler Mfg. Co., Minn., 
127 N. W. 626. 

98. Incompetency of Employee.—Specific 
acts of prior regligence of an employee are ad- 
missible to prove his incompetency, where his 
employer has, or ought to have knowledge 
thereof.—Robbins vy. Lewiston, A. & W. St. Ry., 
Me., 77 Atl. 587. ’ 


























99. Injury to Third Persons.—An owner and 
a principal contractor for a water tower held 
not liable for the death of an employee result- 
ing from the collapse of a platform on the tower 
due to the negligence of the subcontractor.— 
Kilts y. Board of Sup’rs. of Kent County, Mich., 
127 N. W. 821. 


100. Mechanics’ Liens—Buildings Separate 
from Land.—The right to give liens on buildings 
separate from the land is purely statutory, and 
each state may formulate its own rules, but 
when no special seeeneen exists providing for 
liens where the buildings and land are not own- 
ed by the same party, the weight of authority 
is against the lien.—Joplin Supply Co, v. West,’ 
Mo., 130 S. W. 156. . 


101. Monopolies—Collateral Contract.—Where 
a foreign corporation, having complied with the 
laws of Michigan, sued its agents for money 
collected and for goods sold and delivered, it 
was no defense that relator was a trust.—In- 
ternational Harvester Co. of America vy. Faton 
Circuit Judge, Mich., 127 N. W. 695. 


102. Mortgages—Deed Absolute.—A deed ab- 
solute on its face may be shown by oral evi- 
dence that it was intended as a mortgage, and 
such evidence is not restricted to cases of fraud, 
accident or mistake.—Bachrach y. Bachrach, 
Va., 68 S. E. 985. 

103. Municipal Corporations—Injunctions.— 
There being an adequate remedy at law, in- 
junction will not lie to compel the removal of 
an existing permanent structure in a street.— 
Aiken v. allace, Ga., 68 S. E. 937. 

104. Injuries to Pedestrian.—One employed 
as a street cleaner must while at work use or- 
dinary care to avoid ininey from passing ve- 
hicles, but he need not neglect his work to es- 
cape collision with those not using reasonable 
 \_uellcaataci es v. Lange, Mich. 127 N. W. 


105. Public Improvements.—A party agree- 
ing to do work for a contractor according to 
the plans and specifications o. the original con- 
tract is a “subcontractor.”—People y. Finn, 
Mich., 127 N. W. 704. < 

106. Navigable Waters—Accretion or Reclam- 
ation.—Where land is dedicated for a highway 
to the water line of a navigable stream, it ex- 
tends to the water line as changed by accretion 
or reclamation.—City of Elizabeth ‘y. Central 
R. Co., N. J., 77 Atl. 529. 

107. Negligence—Care Required of Infants.— 
Ordinarily less care is required of an infant 
than of an adult respecting his own personal 
safety, but his responsibility is always to be 
measured according to his maturity and capac-, 
ity as determined by the particular circum- 
stances.—Virginia-Carolina Ry. Co. y. Claw- 
son’s Adm’r., Va., 68 S. E. 1003. 

108. Negligence of Parent.—In an action by 
a child for injuries, the negligence of the pa- 
rent cannot be imputed to the child.—Feldman 
v. Detroit United Ry., Mich., 127 N. W. 687. 

109. New ree Grentiog and Denying in 
Part.—Where there are distinct counts and 
causes of action and cross complaints and coun- 
terclaims, a new trial may be granted as to 
part only, and denied as to others.—Spawn v. 
South Dakota Cent. Ry. Co. S. D., 127 N. W. 











110. Novation—Effect.—The parties being the 
same, the giving and acceptance of a bond for 
the payment of money due by simple contract 
extinguishes the simple contract liability.— 
Barnes v. Crockett’s Adm’r., Va., 68 S. E. 983. 

111. Nuisance—What Constitutes—A person 
may erect a dangerous structure thereon, if 
persons not entering upon the property are in 
no danger from it, in which case they cannot 
abate it as a nuisance.—Kilts v. Board of 
Sup’rs. of Kent County, Mich., 127 N. W. 821. 

112. Officers—Fees.—A de jure county super- 
intendent of schools can recover from a de facto 
officer who has wrongfully intruded upon the 
office fees and emoluments, without first having 
his title established in quo warranto, where 
his term of office has expired.—De Vigil v. 
Stroup, N. M., 110 Pae. 830. 

113. Payment—Duress.—In order that money 
may be recovered as rent | been paid under 
duress, it must be shown at plaintiff’s will 


was overpowered by threats, and mere reluc- 
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tance to pay is not enough.—Cantonwine v. 
Bosch Bros., Iowa, 127 N. W. 657. 


114. Pleading—Variance.—A party cannot de- 
clare on one cause of action, and recover on 
another.—Adams y. St. Louis & S. F. R. Co., 
Mo., 130 S. W. 48. 

115. Principal and Agert—Purchase by Agent 
at Tax Sale-—Where A requested B to pay his 
taxes in land, the amount to be charged up 
against A in connection with a business trans- 
action then existing between them, B’s purchase 
of the property at the tax sale was payment and 
redemption by A. so that B acquired no title 
that could be transferred without A’s consent. 
—Backus v. Cowley, Mich., 127 N. W. 775. 

116. Principal and Surety—Remedy of Surety. 
—A surety upon a criminal recognizance is en- 
titled to recover of the principal on the ap- 
pearance bond any expense necessarily incurred 
by him as surety in preventing a breach of the 
bond bv his principal.—Fleming vy. Shockley, 
Ga., 68 S. E. 1013. 

117. Publie Lands—Title by Occupancy.—The 
title that may be acquired to land constituting 
an island in the Mississippi river, not included 
in any government survey, held the title of oc- 
cupancy.—Campbell vy. Brown, Mo., 130 8S. W. 
50. 
118. Ratlroads—Killing Live Steck.—A stock 
owner having the right to turn his cattle loose 
where he did without any one in charge, the fact 
that he placed a person in charge, no matter 
how young, held in no manner to alter the lia- 
bility of a railroad for killing a cow.—Lidel v. 
South Dakota Cent. Ry. Co., S. I), 127 N. W. 
653. 

119.——-kieht of Way.—Abandonment by a 
railroad of a right of way may not be inferred 
from mere nonuser for 20 years unless the cir- 
cumstances indicate an intention not to make 
any further use thereof.—Lorick & Lowrance yv. 
Southern Ry. Co., S. C., 68 S. BE. 931. 

120. Reformation of Instruments—Deeds. 
Where a commissioner for tne sale of land for 
division among heirs misdescribed the land as 
containing a larger number of acres than the 
tracts described by the survey, the deed would 
be reformed to comply with the  survey.— 
Lewees v. Bozarth, Ky., 130 S. W. 797. 

121. Removal of Causes—Diverse Citizenship. 
—A state court held not required to surrender 
its jurisdiction unless the petition for removal 
to the federal court shows on its face a remov- 
able cause.—Higson v. North River Ins. Co., N. 
c., 68 S. E. 920. 

122. Riot—Elements of Offense.—Riot is es- 
sentially an offense against the public peace 
and good order, and looks to this rather than 
an infraction of the personal rights of any par- 
ticular individual as such.—Taylor v. State, Ga., 
68 S. E. 945. 

123. Sales—tTIllegality of Purpose.—oOne fur- 
nishing, pursuant to contract, articles to an- 
other for use by him in violation of a valid stat- 
ute, may recover on the contract where he took 
no part in the prohibited transaction, though he 
knew of the unlawful purpose.—Main. vy. Berlin 
Drv Goods Co., N. H., 77 Atl. 483. 

124. Rescission.—An order by a buyer to 
his banker not to pay a check drawn by him in 
payment for goods sold to him will not of it- 
self work a rescission of the contract of sale. 
Seldomridge v. Farmers’ & Merchants’ Bank, 
Neb., 127 N. W. 871. 

25. Specific Performance— Joint Contracts.— 
A contract by which the agent of defendant and 
another agreed to sell plaintiff 100 feet of land 
75 feet of which belonged to defendant and 25 
feet to such other held not such an indivisible 
contract so as to prevent its specific enforce- 
ment against defendant as to her 75 feet.—Haz- 
zard y. Morrison, Tex., 130 S. W. 244. 

126. Street Railroads—Care Required.—Great- 
er care must be exercised in running a street 
ear across the streets of a city than is required 
in crossing a highway in the open country.— 
United Rys. & Electric Co. of Baltimore v. 
Ward, Md., 77 Atl. 593. 

127. Negligence of Passenger.—-It is not 
negligence per se for a passenger to ride upon 
the step of the platform of an electric street 
railway car.—Trussell v. Morris County Trac- 
tion Co., N. J., 77 Atl 535. 

















128. Taxation—Inheritance Taxes.—The stat- 
ute exempting from the inheritance tax devises 
and bequests to or for charitable societies and 
institutions will be liberally construed to pro- 
mote the benevolent purpose of the exemption. 
—In re Spangler’s Estate, lowa, 127 N. W. 625. 

129.——-Right of Redemption.—Whether the 
holder of tax titles had deeds to the land held 
not to affect the right of redemption.—Backus 
v. Killmaster, Mich., 127 N. W. 479. 


130.- Tax Titles.—After the repeal of the 
statute making tax deeds prima facie evidence 
of title, one relying on a tax title has the bur- 
den of providing the validity of the proceedings 
on which his tax deed rests.—Vincent v. Evans, 
Mich., 127 N. W. 7606 


131. Transter Tax.—Where a will gave a 
life estate with remainder over, and the proper 
transfer taxes were paid on testator’s estate, 
no further tax could be collected on the falling 
in of the remainder.—In re Whitney's Estate, 
124 N. Y. Supp. 909. 

132. Telegraphs and Telephones—Duty of 
Sender of Message.—Senders of a telegram di- 
recting the sale of cotton injured through its 
negligent transmission, are bound to use rea- 
sonable care to minimize their damuges.—Weld 
—— Telegraph Cable Co., N. Y., 92 N. E. 
415. 








133. Trusts—Money in Bank.—Declarations 
of a deceased that money in the bank in her 
own name belonged to a certain party held not 
to create a trust therein.—Smithwick y. Bank 
of Corning, Ark., 130 S. W. 166. 

134. Use and Occupation—Ground of Obliga- 
tion.—Unless the relation of lardlord and ten- 
ant exists between the parties, no recovery can 
be had for rents as for use and oceupation.— 
Haumueller v. Ackermann, Mo., 130 S. W. 91. 

35. Usury—cCollection of Interest.—Interest 
may be collected monthly at the option of the 
parties, if only interest is collected and no part 
of the principal is paid, and if the interest con- 
tracted to be paid and actually collected does 
not exceed the rate of 8 per cent per annum.— 
Quinn y. First Nat. Bank, Ga., 68 S. E. 1010. 

136. Vendor and Purchaser—Bona Fide Pur- 
chaser.—A complete purchaser for value and 
without notice, actual or constructive, is not 
affected by any latent equity founded upon 
trust, mistake, incumbrance, or otherwise.— 
Virginia Iron, Coal & Coke Co. v. Bond, Va., 68 
S. E. 1005. 

137. Wills—Construction.—A devise of land 
for life followed by a power of disposal without 
restriction held to create an estate in fee.— 
Brohm v. Berner, N. J., 77 Atl. 517. 

138.——Construction.—Where it is doubtful as 
to whether a fee or a life estate to testator’s 
wife was intended, that the property was a 
homestead in which she had a life estate is to 
be considered in determining the meaning of 
the will—In re Hansen’s Estate, Neb., 127 N. 
W. 879. 

139. Estate Devised.—A devise of a re- 
mainder to a cousin or her heirs, but to others 
if she predeceased the life tenant, gave her a 
vested interest subject to divestiture by such 
ee om v. Alverson, S. C., 68 S. E. 





140. Husband and Wife.—If husband and 
wife join in an instrument in form of a joint 
will which disposes only of property of which 
the husband was the sole owner it will be sus- 
tained as the will of the husband.—In re Han- 
sen’s Estate, Neb., 127 N. W. 879. 

141. Life Estates.—Where the first taker in 
a will is given the absolute power of disposi- 
tion of the personal estate, he takes the fee, 
otherwise he takes a life estate only.—In re 
Whitney’s Estate, 124 N. Y. Supp. 909. 

142. Testimentary Powers.—A power of ap- 
pointment created by a husband by his will in 
favor of his wife, could not come into existence 
until the husband’s death, and fell on the wife's 
dying before her husband.—Curley y. Lynch, 
Mass., 92 N. E. 429. 

143. Undue Influence.—One made an execu- 
tor and a beneficiary in a will held to have the 
burden of removing the suspicion of undue in- 
fluence by showing that the will was the vol- 
untary act of testator.—In re Everett’s Will, 
N. C., 68 S. EB. 924. 
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